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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN
DEMOCRATIC NATIONAL COMMITTEE, et al.,
Plaintiffs,
v.
MARGE BOSTELMANN, et al.,
Defendants,

Civil Action No. 3:20-cv-00249-wmc

and
REPULBICAN NATIONAL COMMITTEE, et al.,
Intervening Defendants.

SYLVIA GEAR, et al.,
Plaintiffs,
v.

Civil Action No. 3:20-cv-00278-wmc

MARGE BOSTELMANN, et al.,
Defendants.
REVEREND GREG LEWIS, et al.,
Plaintiffs,
v.

Civil Action No. 3:20-cv-00284-wmc

MARGE BOSTELMANN, et al.,
Defendants.
AFFIDAVIT OF KRIS TESKE
STATE OF WISCONSIN
BROWN COUNTY

)
) ss.
)

I, Kris Teske, being first duly sworn, swear and state as follows:
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1.

I am the City Clerk for the City of Green Bay and have been so employed for eight

years. In my capacity as City Clerk, I have primary responsibility to supervise and manage all
personnel and processes required to conduct elections within the City of Green Bay. I am also the
custodian of all election records kept by the City of Green Bay.
2.

I have reviewed the Brief of Amicus Curiae City of Green Bay filed in the above-

captioned consolidated cases and agree that all facts asserted therein are true and accurate as they
come from my review of records kept in the ordinary course of business.

Respectfully submitted,
/s/ Kris Teske
__________________________________________
Kris Teske, City Clerk
City of Green Bay

Subscribed and sworn to before me
this 30th day of March, 2020.
s/L. Belongea
Notary Public, State of Wisconsin
My Commission expires 1/17/2023 .
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN
DEMOCRATIC NATIONAL COMMITTEE and
DEMOCRATIC PARTY OF WISCONSIN,
Plaintiffs,
v.
MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT F.
SPINDELL, JR., and MARK L. THOMSEN,
Civil Action No. 3:20-cv-00249-wmc
Defendants,
and
REPULBICAN NATIONAL COMMITTEE and
REPUBLICAN PARTY OF WISCONSIN,
Intervening Defendants.

SYLVIA GEAR, MALEKEH K. HAKAMI, PATRICIA
GINTER, CLAIRE WHELAN, WISCONSIN
ALLIANCE FOR RETIRED AMERICANS, and
LEAGUE OF WOMEN VOTERS OF WISCONSIN,
Plaintiffs,
v.

Civil Action No. 3:20-cv-00278-wmc

MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT F.
SPINDELL, JR., MARK L. THOMSEN, and
MEAGAN WOLFE,
Defendants.

Case: 3:20-cv-00249-wmc Document #: 112 Filed: 03/30/20 Page 2 of 9

REVEREND GREG LEWIS, SOULS TO THE POLLS,
VOCES DE LA FRONTERA, BLACK LEADERS
ORGANIZING FOR COMMUNITIES, AMERICAN
FEDERATION OF TEACHERS LOCAL, 212, AFLCIO, SEIU WISCONSIN STATE COUNCIL, and
LEAGUE OF WOMEN VOTERS OF WISCONSIN,
Plaintiffs,

Civil Action No. 3:20-cv-00284-wmc

v.
MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT F.
SPINDELL, JR., MARK L. THOMSEN, and
MEAGAN WOLFE,
Defendants.

BRIEF OF AMICUS CURIAE CITY OF GREEN BAY
STATEMENT OF INTEREST OF AMICUS CURIAE
The City of Green Bay, Wisconsin (“City”), by Vanessa R. Chavez, City Attorney and
Lindsay J. Mather, Assistant City Attorney, has sought leave from this Court to file the following
amicus brief in support of the Injunctive Motions filed by Plaintiffs in the three above-captioned
cases, which have been consolidated.1 The City is a Wisconsin municipal corporation, tasked with
administering the upcoming spring election scheduled for April 7, 2020, and continues to
experience difficulties related to said administration as a result of the current health emergency.
The City is therefore interested in the outcomes of these cases, and of the Injunctive Motions,

1

As used herein, “Plaintiffs” shall mean Plaintiffs Democratic National Committee and Democratic Party of
Wisconsin in case number 20-cv-249, Plaintiffs Sylvia Gear, Malekeh K. Hakami, Patricia Ginter, Claire Whelan,
Wisconsin Alliance For Retired Americans, and League Of Women Voters Of Wisconsin in case number 20-cv-278,
and Plaintiffs Reverend Greg Lewis, Souls To The Polls, Voces De La Frontera, Black Leaders Organizing For
Communities, American Federation Of Teachers Local, 212, AFL-CIO, SEIU Wisconsin State Council, and League
Of Women Voters Of Wisconsin in case number 20-cv-284. “Defendants” shall refer to the Defendants in all three
cases, though the City notes that Meagan Wolfe is not named as a Defendant in case number 20-cv-249. “Injunctive
Motions” shall mean the Motion for Preliminary Injunction and Reconsideration, the Motion for Temporary
Restraining Order and Preliminary Injunction, and the Emergency Motion for Temporary Restraining Order filed in
each of those cases, respectively.
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particularly with respect to necessary changes to ensure a fair election while protecting the public
from further spread of the COVID-19 pandemic.
FACTUAL BACKGROUND
I.

Current Situation in the City of Green Bay
On March 16, 2020, the Mayor of the City of Green Bay proclaimed a local State of

Emergency in the City of Green Bay pursuant to Wisconsin Statutes section 323.14(4)(b), and the
Common Council ratified that proclamation on March 17, 2020, in light of the public health
emergency caused by COVID-19. Wisconsin Governor Tony Evers originally proclaimed a health
emergency on March 12, 2020, and on March 24, 2020, Department of Health Services Secretarydesignee Andrea Palm, at the Governor’s direction, issued Emergency Order #12, the “Safer at
Home” order, mandating that people stay in their homes except for the performance of essential
functions.
The City has an approximate total population of 105,000 residents, around 78,000 of whom
are of voting age, and approximately 52,280 registered voters as of the date of this filing. The City
typically has 31 polling locations for its 47 electoral wards, which are usually staffed by
approximately 232 poll workers and 46 Chief Inspectors. As of March 30, 2020, thirteen of the
usual 31 polling places, representing nineteen electoral wards, have indicated they will not permit
voting to occur in their facilities this year because of the potential for spreading COVID-19.
The City is also experiencing a shortage of cleaning and sanitizing products city-wide,
which translates to limited supplies of hand sanitizer, sanitizing wipes and cleaners, and other
products necessary to keep surfaces clean and free of germs that may cause COVID-19 at the
City’s polling places. The City is working to obtain materials to implement safety precautions for
poll workers, such as masks and sneeze guards, but it remains unclear whether it will be able to
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obtain these items prior to Election Day. Additionally, the Wisconsin Elections Commission
(“WEC”) has recommended that poll workers be screened prior to being allowed to work on
Election Day.
As of March 30, 2020, at least 236 poll workers and Chief Inspectors have already indicated
they will not be able to work on Election Day because of the pandemic. Of the 42 workers who
have said they can still work on Election Day, however, a significant percentage are over the age
of 65. That number is therefore expected to drop, as the City has, in accordance with guidance
from the WEC, strongly suggested to those individuals that because of the increased risk of a more
serious infection from COVID-19, they should not serve as poll workers. Also as of March 30,
2020, only eight additional individuals have volunteered to be poll workers.
The City is also experiencing an unprecedented demand for absentee ballots. For the April
5, 2016, election, the City received and processed 2,778 requests for absentee ballots. As of March
30, 2020, the City Clerk’s office has sent out 8,230 absentee ballots, and there are still 5,511
requests remaining in the queue to be processed. This represents almost a 500% increase from the
last presidential preference primary—and more requests for absentee ballots are still coming in
every minute. The entire staff of the Clerk’s office has been working as quickly as possible for as
many hours as possible as they attempt to process the overwhelming backlog: in the last two weeks,
the five employees, including the Clerk, have accumulated more than 120 hours of overtime. Other
departments have had to assume the regular, day-to-day activities of the Clerk’s Office while its
staff is focusing all of its time and energy on preparing for the election.
The City Clerk is unable to recruit employees from outside her department to assist with
processing the backlog, as any new individuals would have to have a “key” from the WEC, and
the City currently only has enough for the current Clerk’s Office staff. Moreover, any new
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individuals would have to be trained on how to use the system, which would likely slow the entire
process down as current staff would have to stop their own work to answer questions, fix problems,
etc. The Clerk’s staff has also heard from voters who requested their absentee ballots quite some
time ago that their ballots have not yet arrived; delays at the post office are not only affecting the
speed with which voters receive their ballots, but will certainly affect the speed with which those
ballots are returned to the Clerk, thus risking that they will not be received by 8pm on Election
Day and correspondingly will not be counted. Voters who do not receive their requested absentee
ballots by April 7, 2020, or who receive them too close to the election to ensure they will be
returned to the City by that time, will have to rely on in-person voting if the election is not
postponed.
II.

Proposal to Accommodate In-Person Voting on April 7, 2020
Despite all of the issues it is currently experiencing related to administering an in-person

election on April 7, 2020, in the absence of governmental directives to the contrary, the City
continues to prepare as though the election is going forward on that date. Accordingly, the City is
contemplating the following resolution as a way to provide in-person access to the polls on April
7, 2020, while accommodating for the shortages the City is experiencing as well as the continued
need for social distancing so as not to contribute to the further spread of COVID-19. Specifically,
the City is considering utilizing only four polling places, all of which would be large, gymnasiumtype spaces, staffed by 30 poll workers and four Chief Inspectors serving in shifts.
The City has some real concerns with this proposal. For example, owing to the compressed
time period for finding replacement polling places, the City has not had adequate time to evaluate
these locations for optimal traffic flow, or to ensure that they are all compliant with the
requirements of the Americans with Disabilities Act. There is also a very real potential for
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significant voter confusion, as the number of polling places in the City will be decreasing from 31
to just four, and not one voter’s polling location for the previous election will be the same. The
City is still in the process of determining how it could most successfully direct voters to their
appropriate polling locations in order to best avoid such confusion.
The fact that poll workers will be working in shifts, rather than all day as they typically do,
is also an area of concern for the City. Being able to maintain continuity of poll workers and Chief
Inspectors helps streamline the process and ensure that voter traffic proceeds in an orderly fashion.
Disturbing that process by having workers there only in shifts raises the potential for additional
confusion and/or slowing down the process—an outcome which is particularly undesirable since
getting people through the voting process quickly is central to keeping the potential for further
spread of COVID-19 to a minimum.
That, of course, brings us to perhaps the most significant concern with this proposed
solution. Condensing the total number of polling locations from 31 down to just four is certainly
likely to increase the number of people at a polling place at any given time, which in turn increases
the potential for spreading COVID-19. Even to the extent a gymnasium space would allow for
social distancing, there are multiple opportunities for close contact during the voting process, such
as when signing the poll books, and depending upon the number of people in line and any number
of other factors, social distancing may become difficult.
ARGUMENT
Despite having improvised a potential solution to the best of its ability to try to the problems
it has been experiencing while trying to administer an election in the midst of a pandemic, the City
fervently asserts that the only way to both protect the sanctity of the upcoming election and the
health and safety of the community by not contributing to the further spread of COVID-19 is to
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postpone the in-person election scheduled for April 7, 2020. The City’s position is not a political
one, and the City does not seek to interfere with anyone’s ability to vote in that election. Quite the
opposite: the City seeks a resolution that allows for a free and fair election while protecting the
health of all community members.
The City Clerk’s Office already faces the significant challenge of processing a backlog of
over 5,500 absentee ballot requests for an election that is only a week away—a task that seems to
become more impossible each day, as potential delays at the post office make it unlikely an
absentee voter will receive—let alone be able to return—his or her absentee ballot by 8:00 p.m. on
Election Day. Additionally, as described above, the only solution the City has been able to find to
account for its critical shortage of poll workers is a solution that still raises numerous valid
concerns, not the least of which is whether it goes far enough to ensure the health and safety of
poll workers and voters alike.
Additionally, the City is in a nearly impossible, no-win situation from a legal perspective;
it faces potential liability to the WEC if it does not abide by Wisconsin’s election laws and the
WEC’s directives, but it also faces potential liability from the electorate if it conducts an election
that does not adequately protect the rights of all voters—a task that becomes increasing impossible
as the election draws nearer and additional difficulties are discovered. Even despite its efforts to
find a solution, there remains a high likelihood the City will fall short of its obligations for proper
administration of an election, and by forcing the City and municipalities across Wisconsin to
conduct an election despite being made aware of these difficulties, Defendants in the abovecaptioned matters are simultaneously subjecting Plaintiffs to potential liability for disobeying the
WEC’s directives and for conducting a flawed and possibly illegitimate election. Like the
Plaintiffs, the City will be irreparably harmed absent the injunctive relief requested by Plaintiffs.
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Moreover, holding the election on April 7, 2020 as directed also jeopardizes the health and
safety of the entire Green Bay community. Poll workers, 90 percent of whom are over the age of
60, are at a heightened risk of contracting COVID-19. Health care professionals are cautioning
against younger people placing themselves in a position to contract the disease as well. The current
directives from the WEC do not adequately address all of that information and continue to place
poll workers and City election officials at risk. Relatedly, notwithstanding the drastic orders and
recommendations issued by government officials and health care providers alike, the WEC has
continued to insist that municipal clerks must hold the in-person election on April 7, 2020 without
sufficient modifications, which necessarily requires that there be fewer than six feet between the
voters and poll workers.
Defendants’ refusal to modify the upcoming election, scheduled for April 7, 2020, puts the
City in a position to be facing almost certain liability related to its administration of said election.
Perhaps more significantly, Defendants’ position also places not just City staff and poll workers,
but indeed the entire public at significant risk of continuing the spread of COVID-19 because of
the up-close contact required under current election laws. Eligible voters who are either not yet
registered or who did not have time to request an absentee ballot electronically or by mail will be
forced to choose between exercising their most basic right to vote, or protecting themselves from
a dangerous and highly contagious disease. The City, the Clerk’s Office, the poll workers, and the
community will all be significantly and irreparably harmed in multiple ways unless social
distancing is maintained. The only way to avoid that harm is to grant Plaintiffs’ Injunctive Motions
and order Defendants to postpone the in-person election on April 7, 2020, and permit the City to
mail ballots to all registered voters.
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CONCLUSION
Requiring the City to administer an election scheduled in one week with only 42 of 278
confirmed poll workers, with staff shortages, extreme backlogs of absentee ballot requests, and no
additional methods or funding to carry out these directives, and a potential solution that raises as
many concerns as it alleviates, is not only impractical, it is wholly irresponsible given that the
integrity of the election will be jeopardized and knowing that older Americans, who are the
backbone of the election administration process in Wisconsin, are also at a higher risk of mortality
from COVID-19.
Importantly, the City requests this extraordinary remedy for the April 7, 2020 election only,
given the unprecedented emergency caused by COVID-19 and the unanimous opinion of those in
the health care community that the pandemic will not be over before Election Day, but will in fact
continue to get worse up to and even after that time. Furthermore, the City does not wish to cause
any chaos, confusion, or uncertainty by disrupting the procedure for the April 7, 2020 election.
No; chaos, confusion, and uncertainty are already a reality, thanks to COVID-19. Rather, the City
requests these changes in order to preserve the democratic process to the fullest extent possible
while protecting the health and safety of our entire community.
Dated this 30th day of March, 2020.
Respectfully submitted,
/s/ Vanessa R. Chavez
__________________________________________
Vanessa R. Chavez (State Bar No. 1103015)
Lindsay J. Mather (State Bar No. 1086849)
CITY OF GREEN BAY
100 N. Jefferson Street, Room 200
Green Bay, Wisconsin 54301
Telephone: (920) 448-3080
Facsimile: (920) 448-3081
vanessach@greenbaywi.gov
lindsayma@greenbaywi.gov
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN
DEMOCRATIC NATIONAL COMMITTEE and
DEMOCRATIC PARTY OF WISCONSIN,
Plaintiffs,
v.
MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT F.
SPINDELL, JR., and MARK L. THOMSEN,

Civil Action No. 3:20-cv-00249-wmc

Defendants,
and
REPULBICAN NATIONAL COMMITTEE and
REPUBLICAN PARTY OF WISCONSIN,
Intervening Defendants.

SYLVIA GEAR, MALEKEH K. HAKAMI, PATRICIA
GINTER, CLAIRE WHELAN, WISCONSIN
ALLIANCE FOR RETIRED AMERICANS and
LEAGUE OF WOMEN VOTERS OF WISCONSIN,
Plaintiffs,
Civil Action No. 3:20-cv-00278-wmc

v.
MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT F.
SPINDELL, JR., MARK L. THOMSEN, and
MEAGAN WOLFE,
Defendants.
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REVEREND GREG LEWIS, SOULS TO THE POLLS,
VOCES DE LA FRONTERA, BLACK LEADERS
ORGANIZING FOR COMMUNITIES, AMERICAN
FEDERATION OF TEACHERS, LOCAL, 212, AFLCIO, SEIU WISCONSIN STATE COUNCIL and
LEAGUE OF WOMEN VOTERS OF WISCONSIN,
Plaintiffs,
Civil Action No. 3:20-cv-00284-wmc
v.
MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT F.
SPINDELL, JR., MARK L. THOMSEN, and
MEAGAN WOLFE,
Defendants.

MOTION OF CITY OF GREEN BAY FOR LEAVE TO FILE AMICUS CURIAE BRIEF

NOW COMES the City of Green Bay (“City”) and respectively moves this Court for leave
to file the attached Brief as Amicus Curiae. The City supports the relief sought by the plaintiffs in
their motions for injunctive relief in the three above-captioned cases, which have been
consolidated.
In support of its Motion, the City states as follows:
1.

The City is a municipal corporation, organized under the laws of the State of

Wisconsin. As such, the City is tasked with administering elections to its citizens in accordance
with Wisconsin Elections Laws.
2.

Like other municipalities in the State of Wisconsin, the City is facing serious

difficulties with respect to the free and fair administration of the upcoming election scheduled for
April 7, 2020 as a result of the COVID-19 pandemic. The City therefore has an interest in the
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above-captioned cases, as they seek remedy similar to that which the City has determined is
necessary in order to protect both the sanctity of the election and the public health.
3.

Specifically, the City seeks leave to file a brief detailing the issues it is currently

facing, such as: record numbers of requests for absentee ballots, creating an overwhelming backlog
that cannot adequately be addressed by staff; unprecedented numbers of poll workers have
indicated that they will not be able to work at polling locations for this election because of the risk
of exposure to COVID-10; and polling locations are similarly indicating that they will not permit
voting to occur in their facilities. The City’s brief will also detail the best solution the City has
been able to establish to allow for in-person voting on April 7, 2020 as scheduled, as well as its
concerns related to said solution. These updated facts and data specific to the City cannot be found
in other parties’ briefs.
For the foregoing reasons, the City of Green Bay requests that the Court permit it to file
the attached Amicus Curiae brief.
Dated this 30th day of March, 2020.
Respectfully submitted,
/s/ Vanessa R. Chavez
__________________________________________
Vanessa R. Chavez (State Bar No. 1103015)
Lindsay J. Mather (State Bar No. 1086849)
CITY OF GREEN BAY
100 N. Jefferson Street, Room 200
Green Bay, Wisconsin 54301
Telephone: (920) 448-3080
Facsimile: (920) 448-3081
vanessach@greenbaywi.gov
lindsayma@greenbaywi.gov
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DATE:

March 31, 2020

TO:

Wisconsin Municipal Clerks
City of Milwaukee Election Commission
Wisconsin County Clerks
Milwaukee County Election Commission

FROM:

Richard Rydecki
Assistant Administrator

SUBJECT:

Election Day Procedures Q & A Sessions

Webinar for County and Municipal Clerks: Election Day Q & A Sessions.
We will offer the same question and answer session webinar three times, morning, afternoon and evening.
Wednesday, April 1, 2020: 10:00 a.m. – 11:00 a.m.
Registration Link: https://attendee.gotowebinar.com/register/6573073331309670158
Wednesday, April 1, 2020: 2:00 p.m. – 3:00 p.m.
Registration Link: https://attendee.gotowebinar.com/register/308886207521059342
Wednesday, April 1, 2020: 5:00 p.m. – 6:00 p.m.
Registration Link: https://attendee.gotowebinar.com/register/9111949033937562638
This webinar will provide clerks with an opportunity to ask Commission staff how best to adapt recommended
election day procedures to fit their current circumstances. These will not be formal training presentations, so
we ask that you review the materials that we have created and posted to the agency website before attending one
of these sessions.
•

Election Day Training Webinar and Checklist: We recently posted an Election Day and COVID-19
training webinar for clerks to use to train their poll workers: https://vimeo.com/402027273. We have
also developed a checklist for use at the polling place on election day that is available
here: https://elections.wi.gov/node/6787

•

Additional Training Resources and Clerk Guidance: There are many new materials regarding poll
worker recruitment, training and guidance on issues such as indefinitely confined voters, expanded
curbside voting, drive-through voting and hospitalized voters available
here: https://elections.wi.gov/covid-19.

Wisconsin Elections Commissioners
Dean Knudson, chair | Marge Bostelmann | Julie M. Glancey | Ann S. Jacobs | Robert Spindell | Mark L. Thomsen
_________________________________________________________________________________________________________
Administrator
Meagan Wolfe

March 31, 2020
Election Day Procedures Q & A Sessions
Page 2 of 2

Live Webinar Requirements
You must be able to view videos on your computer, using a media application such as Windows Media Player.
You will be connected to audio using your computer’s speakers. If you are unable to access the audio over your
computer speakers, you may select “Use Telephone” after joining the webinar. Using the telephone for audio is
a toll charge. If you have questions about the technical aspects of the webinar, please contact the Elections
Help Desk at elections@wi.gov or (608) 261-2028.
The webinar has a maximum of 500 participants. Questions may be typed in and will be answered by WEC
staff for the benefit of the participants as time allows. A list of Frequently Asked Questions (FAQs) generated
from the webinar will be posted after the webcast. If you have any questions, please
contact allison.coakley@wi.gov or (608) 261-2033. Thank you.
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FACILITY USE AGREEMENT
BY and BETWEEN
GREEN BAY AREA PUBLIC SCHOOL DISTRICT
AND
CITY OF GREEN BAY
This Facility Use Agreement (“Agreement”) is made by and between the GREEN BAY
AREA PUBLIC SCHOOL DISTRICT, a Wisconsin school district (“GBAPSD” or “District”),
and the CITY OF GREEN BAY, a body corporate organized under the laws of Wisconsin
(“City”) (referred to hereinafter individually as “Party” or collectively as “Parties”) for the
purpose of setting forth an agreement for the City’s use of District facilities.
RECITALS
The Parties recite and declare as follows:
WHEREAS, District is the owner of real property and manages, maintains and schedules
a variety of facilities located on such property that is capable of being used by the City as polling
locations; and
WHEREAS, Wis. Stat. § 120.13(17) permits the District to grant temporary use of school
grounds, buildings, facilities or equipment to any responsible person for any lawful non-school
purpose if such use does not interfere with use for school purposes or school-related functions; and
WHEREAS, on March 12, 2020, pursuant to Wis. Stat.§ 323.10, Wisconsin Governor
Tony Evers issued Executive Order 72, declaring a public health emergency in all counties of the
state as a result of the coronavirus pandemic (COVID-19); and
WHEREAS, on March 13, 2020, Governor Evers issued Executive Order #1 mandating
statewide closure of all public and private schools because of the spreading COVID-19, effective
March 18, 2020, at 5:00 pm, through April 6, 2020; and
WHEREAS, on March 17, 2020, Governor Evers issued a further order, Executive Order
#5, extending the closure of all public and private K-12 schools indefinitely, through the duration
of the public health emergency, amid the COVID-19 pandemic; and
WHEREAS, due to the current public health emergency related to the COVID-19
pandemic, the City has advised that its usual polling locations are unable to accommodate the
number of anticipated voters while maintaining appropriate social distancing and compliance
with additional public health requirements; and
WHEREAS, the Parties agree that the District’s high school gymnasiums are not
currently in use due to a Statewide school closure under the public health emergency, and that
the District’s high school gymnasiums would serve as appropriate polling locations that could
accommodate the number of anticipated voters while maintaining appropriate social distancing
and compliance with additional public health requirements; and
1

WHEREAS, District and City desire to enter into an agreement for the purposes of
setting forth and defining the roles and responsibilities of the Parties for the City’s use of District
facilities for polling locations during the public health emergency related to COVID-19 and
while the District’s facilities remain closed due to Executive Order #5.
NOW, THEREFORE, in consideration of the mutual covenants set forth in this
Agreement and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties agree to work together to share facilities as follows:
I.

Term and Termination.
A. Term. This Agreement shall become effective upon execution by the Mayor, on behalf of
the City of Green Bay, and Superintendent of Schools and Learning, on behalf of the
Green Bay Area Public School District; and shall remain in effect until the end of the
current public health emergency related to the COVID-19 pandemic as determined by the
Governor of Wisconsin (“Term”).
B. Termination. Either Party may terminate this Agreement for any reason with a written 30
days’ notice.
C. Termination for Material Breach. A Party may terminate this Agreement if the other
Party commits a material breach of this Agreement by giving 15 days’ notice to the
breaching Party. A material breach shall be defined as a breach that strikes so deeply at
the heart of the contract that it renders the Agreement “irreparably broken” and defeats
the purpose of making the contract in the first place. If the breaching Party fails to correct
the breach within 10 days, the Agreement is terminated. A Party may immediately
terminate this Agreement if the other Party fails to comply with any statutory requirement
within this Agreement. Either Party may enforce the terms of this Agreement by any
legal means.

II.

Rights and Responsibilities of GBAPSD:
A. GBAPSD shall make available to the City the gymnasiums and associated restrooms,
along with public access thereto, at the following locations: Preble High School, East
High School, West High School, and Southwest High School (“Facilities”).
B. GBAPSD shall arrange to have staff available at each of the Facilities on the following
dates and times for purposes of making such Facilities available to the City for
establishing polling locations, conducting the election, and dismantling polling locations:
1.

The day before any scheduled election from 8:00 a.m. to 5:00 p.m. to set up voting
machines and equipment.

2.

The day of any scheduled election from 6:30 a.m. to 8:30 p.m. for polling.

3.

The day after any scheduled election from 8:00 a.m. to 5:00 p.m. to take down
voting machines and equipment.
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C. GBAPSD may determine to have all public entry doors to the Facilities physically
propped open in order to reduce or eliminate the need for individuals to touch the
entryways.
D. GBAPSD may arrange to have physical barriers placed throughout the facilities identified
above in compliance with applicable fire code, in order to preclude individuals from
having access to other areas of Facilities.
E. GBAPSD shall provide the following equipment at each polling location: five (5) tables
at least eight feet in length, three (3) tables at least four feet in length, and 12 chairs.
Should tables in the desired lengths not be available, the District shall have the authority
to substitute similar furnishings as availability permits.
III.

Rights and Responsibilities of City:
A. The City shall request, and at all times follow, guidance from the Brown County
Department of Public Health in order to ensure proper safety and health procedures and
precautions are being utilized at any and all polling locations.
B. The City shall reimburse the District for any and all costs and expenses incurred as a
result of the City’s use of District facilities, which shall include:
1. Compensation of District employees for the dates and times set forth above, and any
additional time beyond the times noted above for purposes of facilitating services in
accordance with this Agreement which shall be paid at the District’s established
Emergency Call In rate(s).
2. Compensation of District custodial staff at the District’s established Emergency Call
In rates, and any necessary equipment or supplies for cleaning services as determined
by the District upon completion of polling.
3. For any actual cost incurred for replacement of materials and equipment used and/or
damaged as the result of the use of Facilities pursuant to this Agreement;
4. Any other fees or expenses directly related to City’s use of the Facilities pursuant to
this Agreement.
C. The City shall be responsible for securing each of the Facilities by providing adequate
staffing and employees, providing traffic control and security within and around the
Facilities and arranging for the presence of law enforcement during the day of polling at
each of the Facilities.
D. The City represents and warrants that it shall take all necessary measures to prevent any
and all individuals who enter the Facilities for purposes of the election from accessing
areas of the Facilities not available for activities unrelated to the election.
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E. The City shall provide any and all necessary Personal Protective Equipment (PPE)
pursuant to recommendations or requirements of the Brown County Department of Public
Health for each of its employees, volunteers or other polling staff.

IV.

F. At all times during the Term of this Agreement, the City shall maintain the following
insurance:
1. Liability Insurance. Commercial general liability insurance against claims for
personal injury, death or property damage occurring in connection with the use and
occupancy of the Facilities, and including contractual liability coverage for the
indemnification obligations of the City contained in this Agreement. The limits of
such insurance shall not be less than One Million Dollars ($1,000,000.00) combined
single limit for personal injury and property damage.
2. Personal Property. Fire and extended coverage insurance (contents broad form) on
the City's personal property located upon the Facilities and all improvements,
alterations, and additions made by the City to the Facilities in amounts reasonably
deemed adequate by the City to fully insure such items.
3. Worker's Compensation. Statutory Worker's Compensation coverage with employer
liability limits of not less than Five Hundred Thousand Dollars ($500,000.00) or such
other amount as required by law.
4. Certificate of Insurance. The City shall provide the District with a Certificate of
Insurance, which shall include the liability coverage limits, dates of coverage,
coverage of the City, and a clause which names the District as an additional insured
for claims arising under this Agreement.
Additional Provisions.
A. Indemnification. City agrees to and does hereby indemnify, hold harmless and defend
District and its governing board, directors, officers, agents, employees and guests from
every claim or demand made and every liability, loss, damage or expense, of any nature
whatsoever, arising from any actual or alleged act, error, or omission by City, or its
directors, officers, agents, employees, subcontractors, volunteers or guests arising from
City’s duties and obligations described in this Agreement or imposed by law.
B. Non-waiver. Notwithstanding any other provision of this Agreement, nothing contained
herein is intended to waive or estop the Parties or their insurers to rely upon the
limitations, defenses, and immunities contained within Wis. Stat. § 893.80. To the extent
that indemnification is available and enforceable, the Parties or their insurers shall not be
liable for indemnity, contribution, or otherwise for an amount greater than the limits of
liability of municipal claims established under Wisconsin law.
C. Non-Discrimination. During the term of this Agreement, the Parties shall not
discriminate against any person based on race, color, creed, religion, sex, national origin,
age, ancestry, disability, sexual orientation, gender identity, gender non-conformity,
gender expression, transgender status, pregnancy, or marital or parental status.
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D. Compliance with Law. All use of District Facilities shall be in accordance with state and
local law. District and City, it agents and employees shall comply with all federal, state
and local laws, ordinances and regulations which in any manner affect the services to be
performed under this Agreement. In case of a conflict between the terms of this
Agreement and requirements of state law, the state law shall govern. Any actions taken
by the District or the City that are required by state law, but are inconsistent with the
terms of this Agreement, shall not be construed to be a breach or default of this
Agreement.
E. Governing Law. This Agreement and the rights and obligations of District and City
under this Agreement shall be interpreted according to the laws of the State of Wisconsin.
F. Severability. The provisions of this Agreement shall be interpreted, when possible, to
sustain their legality and enforceability as a whole. In the event any provision of this
Agreement shall be held invalid, illegal, or unenforceable by a court of competent
jurisdiction, in whole or in part, neither the validity of the remaining part of such
provision nor the validity of any other provision of this Agreement shall be in any way
affected thereby.
G. Amendment. This Agreement and all applicable Attachments may be amended by the
Parties. No such amendment, modification, addition, deletion, revision, alteration or other
change shall be effective unless and until such is reduced to writing and executed by
District and City.
H. Assignment. Neither this Agreement nor any rights hereunder may be assigned or
otherwise transferred by City or District without the prior written consent of the other
Party.
I. Draftsman. This Agreement is the result of an arm’s length negotiation and in resolving
any ambiguity in this Agreement, none of the Parties hereto shall be deemed to have been
the draftsman hereof.
J. District and City each represent and warrant that it has carefully reviewed and fully
understands this Agreement, including any attachments. This Agreement shall be
binding upon and shall inure to the benefit of District and City and upon their respective
heirs, successors, executors, administrators, personal representatives, and permitted
successors and assigns.
K. This Agreement constitutes the entire agreement between the Parties.
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IN WITNESS WHEREOF, the Parties hereto have set their hands at Green Bay, Wisconsin.
THE GREEN BAY AREA PUBLIC SCHOOL DISTRICT

By:
Dr. Michelle S. Langenfeld
Title: Superintendent of Schools and Learning
Date:

THE CITY OF GREEN BAY, WISCONSIN
A municipal corporation:

By:

By:
Eric Genrich

Kris A. Teske

Title: Mayor, City of Green Bay

Title: Clerk, City of Green Bay

Date:

Date:
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FACILITY USE AGREEMENT
BY and BETWEEN
GREEN BAY AREA PUBLIC SCHOOL DISTRICT
AND
CITY OF GREEN BAY
This Facility Use Agreement (“Agreement”) is made by and between the GREEN BAY
AREA PUBLIC SCHOOL DISTRICT, a Wisconsin school district (“GBAPSD” or “District”),
and the CITY OF GREEN BAY, a body corporate organized under the laws of Wisconsin
(“City”) (referred to hereinafter individually as “Party” or collectively as “Parties”) for the
purpose of setting forth an agreement for the City’s use of District facilities.
RECITALS
The Parties recite and declare as follows:
WHEREAS, District is the owner of real property and manages, maintains and schedules
a variety of facilities located on such property that is capable of being used by the City as polling
locations; and
WHEREAS, Wis. Stat. § 120.13(17) permits the District to grant temporary use of school
grounds, buildings, facilities or equipment to any responsible person for any lawful non-school
purpose if such use does not interfere with use for school purposes or school-related functions; and
WHEREAS, on March 12, 2020, pursuant to Wis. Stat.§ 323.10, Wisconsin Governor
Tony Evers issued Executive Order 72, declaring a public health emergency in all counties of the
state as a result of the coronavirus pandemic (COVID-19); and
WHEREAS, on March 13, 2020, Governor Evers issued Executive Order #1 mandating
statewide closure of all public and private schools because of the spreading COVID-19, effective
March 18, 2020, at 5:00 pm, through April 6, 2020; and
WHEREAS, on March 17, 2020, Governor Evers issued a further order, Executive Order
#5, extending the closure of all public and private K-12 schools indefinitely, through the duration
of the public health emergency, amid the COVID-19 pandemic; and
WHEREAS, due to the current public health emergency related to the COVID-19
pandemic, the City has advised that its usual polling locations are unable to accommodate the
number of anticipated voters while maintaining appropriate social distancing and compliance
with additional public health requirements; and
WHEREAS, the Parties agree that the District’s high school gymnasiums are not
currently in use due to a Statewide school closure under the public health emergency, and that
the District’s high school gymnasiums would serve as appropriate polling locations that could
accommodate the number of anticipated voters while maintaining appropriate social distancing
and compliance with additional public health requirements; and
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WHEREAS, District and City desire to enter into an agreement for the purposes of
setting forth and defining the roles and responsibilities of the Parties for the City’s use of District
facilities for polling locations during the public health emergency related to COVID-19 and
while the District’s facilities remain closed due to Executive Order #5.
NOW, THEREFORE, in consideration of the mutual covenants set forth in this
Agreement and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties agree to work together to share facilities as follows:
I.

Term and Termination.
A. Term. This Agreement shall become effective upon execution by the Mayor, on behalf of
the City of Green Bay, and Superintendent of Schools and Learning, on behalf of the
Green Bay Area Public School District; and shall remain in effect until the end of the
current public health emergency related to the COVID-19 pandemic as determined by the
Governor of Wisconsin (“Term”).
B. Termination. Either Party may terminate this Agreement for any reason with a written 30
days’ notice to the other Party.
C. Termination for Material Breach. A Party may terminate this Agreement if the other
Party commits a material breach of this Agreement by giving 15 days’ notice to the
breaching Party. A material breach shall be defined as a breach that strikes so deeply at
the heart of the contract that it renders the Agreement “irreparably broken” and defeats
the purpose of making the contract in the first place. If the breaching Party fails to correct
the breach within 10 days, the Agreement is terminated. A Party may immediately
terminate this Agreement if the other Party fails to comply with any statutory requirement
within this Agreement. Either Party may enforce the terms of this Agreement by any
legal means.

II.

Rights and Responsibilities of GBAPSD:
A. GBAPSD shall make available to the City the gymnasiums and associated restrooms,
along with public access thereto, at the following locations: Preble High School, East
High School, West High School, and Southwest High School (“Facilities”).
B. GBAPSD shall arrange to have staff available at each of the Facilities on the following
dates and times for purposes of making such Facilities available and providing access to
the City for establishing polling locations, conducting the election, and dismantling
polling locations:
1.

The day before any scheduled election from 8:00 a.m. to 5:00 p.m. to set up voting
machines and equipment.

2.

The day of any scheduled election from 6:30 a.m. for polling until such time as
polling is concluded and all required duties with respect to polling and completion
of required forms and processes are fulfilled.
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3.

The day after any scheduled election from 8:00 a.m. to 5:00 p.m. to take down
voting machines and equipment.

C. GBAPSD may determine to have all public entry doors to the Facilities physically
propped open in order to reduce or eliminate the need for individuals to touch the
entryways.
D. GBAPSD may arrange to have physical barriers placed throughout the facilities identified
above in compliance with applicable fire code, in order to preclude individuals from
having access to other areas of Facilities.
E. GBAPSD shall provide the following equipment at each polling location: five (5) tables
at least eight feet in length, three (3) tables at least four feet in length, and 12 chairs.
Should tables in the desired lengths not be available, the District shall have the authority
to substitute similar furnishings as availability permits.
III.

Rights and Responsibilities of City:
A. The City shall request, and at all times follow, guidance from the Brown County
Department of Public Health in order to ensure proper safety and health procedures and
precautions are being utilized at any and all polling locations.
B. The City shall reimburse the District for any and all costs and expenses incurred as a
result of the City’s use of District facilities, which shall include:
1. Compensation of District employees for the dates and times set forth above, and any
additional time beyond the times noted above for purposes of facilitating services in
accordance with this Agreement which shall be paid at the District’s established
Emergency Call In rate(s).
2. Compensation of District custodial staff at the District’s established Emergency Call
In rates, and any necessary equipment or supplies for cleaning services as determined
by the District upon completion of polling.
3. For any actual cost incurred for replacement of materials and equipment used and/or
damaged as the result of the use of Facilities pursuant to this Agreement;
4. Any other fees or expenses directly related to City’s use of the Facilities pursuant to
this Agreement.
C. The City shall be responsible for securing each of the Facilities by providing adequate
staffing and employees, providing traffic control and security within and around the
Facilities and arranging for the presence of law enforcement during the day of polling at
each of the Facilities.
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D. The City represents and warrants that it shall take all reasonable necessary measures to
prevent any and all individuals who enter the Facilities for purposes of the election from
accessing areas of the Facilities not available for activities unrelated to the election.
E. The City shall provide any and all necessary Personal Protective Equipment (PPE)
pursuant to recommendations or requirements of the Brown County Department of Public
Health for each of its employees, volunteers or other polling staff.

IV.

F. At all times during the Term of this Agreement, the City shall maintain the following
insurance:
1. Liability Insurance. Commercial general liability insurance against claims for
personal injury, death or property damage occurring in connection with the use and
occupancy of the Facilities, and including contractual liability coverage for the
indemnification obligations of the City contained in this Agreement. The limits of
such insurance shall not be less than One Million Dollars ($1,000,000.00) combined
single limit for personal injury and property damage.
2. Personal Property. Fire and extended coverage insurance (contents broad form) on
the City's personal property located upon the Facilities and all improvements,
alterations, and additions made by the City to the Facilities in amounts reasonably
deemed adequate by the City to fully insure such items.
3. Worker's Compensation. Statutory Worker's Compensation coverage with employer
liability limits of not less than Five Hundred Thousand Dollars ($500,000.00) or such
other amount as required by law.
4. Certificate of Insurance. The City shall provide the District with a Certificate of
Insurance, which shall include the liability coverage limits, dates of coverage,
coverage of the City, and a clause which names the District as an additional insured
for claims arising under this Agreement.
Additional Provisions.
A. Indemnification. City agrees to and does hereby indemnify, hold harmless and defend
District and its governing board, directors, officers, agents, employees and guests from
every claim or demand made and every liability, loss, damage or expense, of any nature
whatsoever, arising from any actual or alleged act, error, or omission by City, or its
directors, officers, agents, employees, subcontractors, volunteers or guests arising from
City’s duties and obligations described in this Agreement or imposed by law
B. Non-waiver. Notwithstanding any other provision of this Agreement, nothing contained
herein is intended to waive or estop the Parties or their insurers to rely upon the
limitations, defenses, and immunities contained within Wis. Stat. § 893.80. To the extent
that indemnification is available and enforceable, the Parties or their insurers shall not be
liable for indemnity, contribution, or otherwise for an amount greater than the limits of
liability of municipal claims established under Wisconsin law.
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C. Non-Discrimination. During the term of this Agreement, the Parties shall not
discriminate against any person based on race, color, creed, religion, sex, national origin,
age, ancestry, disability, sexual orientation, gender identity, gender non-conformity,
gender expression, transgender status, pregnancy, or marital or parental status.
D. Compliance with Law. All use of District Facilities shall be in accordance with state and
local law. District and City, it agents and employees shall comply with all federal, state
and local laws, ordinances and regulations which in any manner affect the services to be
performed under this Agreement. In case of a conflict between the terms of this
Agreement and requirements of state law, the state law shall govern. Any actions taken
by the District or the City that are required by state law, but are inconsistent with the
terms of this Agreement, shall not be construed to be a breach or default of this
Agreement.
E. Governing Law. This Agreement and the rights and obligations of District and City
under this Agreement shall be interpreted according to the laws of the State of Wisconsin.
F. Severability. The provisions of this Agreement shall be interpreted, when possible, to
sustain their legality and enforceability as a whole. In the event any provision of this
Agreement shall be held invalid, illegal, or unenforceable by a court of competent
jurisdiction, in whole or in part, neither the validity of the remaining part of such
provision nor the validity of any other provision of this Agreement shall be in any way
affected thereby.
G. Amendment. This Agreement and all applicable Attachments may be amended by the
Parties. No such amendment, modification, addition, deletion, revision, alteration or other
change shall be effective unless and until such is reduced to writing and executed by
District and City.
H. Assignment. Neither this Agreement nor any rights hereunder may be assigned or
otherwise transferred by City or District without the prior written consent of the other
Party.
I. Draftsman. This Agreement is the result of an arm’s length negotiation and in resolving
any ambiguity in this Agreement, none of the Parties hereto shall be deemed to have been
the draftsman hereof.
J. District and City each represent and warrant that it has carefully reviewed and fully
understands this Agreement, including any attachments. This Agreement shall be
binding upon and shall inure to the benefit of District and City and upon their respective
heirs, successors, executors, administrators, personal representatives, and permitted
successors and assigns.
K. This Agreement constitutes the entire agreement between the Parties.
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L. This Agreement may be executed in several counterparts, and the signatures on this
Contract may be transmitted electronically. Electronic signatures will deemed to
constitute original signatures and counterparts to this Agreement containing the
signatures (whether original or electronic) of all the parties will be deemed to constitute a
single, enforceable Contract.

SIGNATURES TO FOLLOW
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
CITY OF GREEN BAY, and KRIS TESKE, in
her official capacity as City of Green Bay City
Clerk,
Plaintiffs,
Civil Action No. 20-cv-479
v.
MARGE BOSTELMANN, JULIE M.
GLANCEY, ANN S. JACOBS, DEAN
KNUDSON, ROBERT F. SPINDELL, JR., and
MARK L. THOMSEN, in their official capacities
as Wisconsin Elections Commissioners,
ANDREA PALM, in her official capacity as
Secretary-Designee of the Wisconsin
Department of Health Services, and
TONY EVERS, in his official capacity as
Governor of the State of Wisconsin,
Defendants.
MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION
Plaintiffs City of Green Bay (“City”) and Kris Teske, in her official capacity as City of
Green Bay City Clerk (“Clerk Teske”), bring this emergency motion for a temporary restraining
order and preliminary injunction to address the proper procedures for the April 7, 2020 election
given the current state of affairs. The State of Wisconsin, along with the rest of the world, is in the
midst of a public health crisis as a result of the rapid spread of COVID-19 through its communities.
At the same time, the state is preparing for a spring election that is scheduled to occur a mere two
weeks from now. Defendants, Wisconsin Governor Tony Evers (“Governor Evers”) and the
individual commissioners of the Wisconsin Elections Commission (collectively, “the
Commission”), have insisted that municipalities must continue exposing their employees to
members of the public for the purpose of in-person voter registration and in-person absentee
1
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voting, despite mandates from state officials and health care practitioners to socially distance and
to prevent contact with others as much as possible. The Commission’s refusal to permit
municipalities to cease such processes given the current circumstances, and inaction with respect
to changing the date or method of administration of the April 7, 2020 election endangers not only
the public health, but also the legitimacy of that same election process.
Plaintiffs therefore seek immediate injunctive relief from this Court in order to protect the
health and safety of its employees and members of the public while also ensuring a free and fair
election process. Specifically, Plaintiffs respectfully move this Court pursuant to Rule 65 of the
Federal Rules of Civil Procedure for a temporary restraining order and preliminary injunction
restraining Defendants from violating Plaintiffs’ equal protection rights and ordering Defendants:
(1) to cancel the April 7, 2020 in-person election; (2) to permit Plaintiffs to conduct said election
by mailing ballots to all registered voters; (3) to extend the deadline for registering to vote
electronically or by mail to May 1, 2020; (4) to cancel in-person registration and in-person absentee
voting; and (5) to establish Tuesday, June 2, 2020 as the deadline by which municipal clerks must
have counted all returned mailed ballots. Such relief is necessary to protect both the public health
and the sanctity of the upcoming election.
STATEMENT OF FACTS
Unfortunately, the timing of the April 7, 2020 election could not be worse; the COVID-19
pandemic is ramping up in the United States with no expectation that the number of cases will
begin to diminish before the election. While efforts are in place across the country, state, county,
and city to “flatten the curve,” it is abundantly clear that the outbreak in Wisconsin is just
beginning. (Decl. Vanessa R. Chavez Supp. Mot. Temporary Restraining Order and Preliminary

2
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Injunction (“Chavez Decl.”), Ex. 1 (quoting Dr. Howard Markel, M.S., Ph.D.: “An outbreak
anywhere can go everywhere.”); Id. at Ex. 2.)
In Wisconsin, the number of confirmed cases more than quadrupled from 106 cases in 14
counties on March 18, 2020, to 416 cases in 30 counties on March 23, 2020. Id. Brown County,
Wisconsin is identified as having community spread of COVID-19. Id. The statewide outbreak has
caused state officials to take extreme measures such as closing schools indefinitely, and directing
all persons to stay at home. (Id.; see also Chavez Decl. at Exs. 3, 4, 5, 6, and 7.)
Yet woefully missing from this list are any measures to address the April 7, 2020 election.
The only relief to date on this issue comes from the Opinion and Order entered on March 20, 2020
by the Honorable William Conley, U.S. District Court Judge for the Western District of Wisconsin,
extending the deadline for electronic voter registration to March 30, 2020. (Chavez Decl. at Ex.
8.) However, that decision does not go far enough; it is impossible to hold the April 7, 2020
election in compliance with Wisconsin law under the current circumstances created by the
COVID-19 outbreak.
Municipal clerks throughout the State of Wisconsin have expressed concerns about safe
procedures for administering the election on April 7, 2020. In response, the Commission has issued
several communications concerning the clerks’ responsibilities relative to the administration of the
election. In a memorandum prepared for the Commission’s March 18, 2020 telephonic meeting,
titled “Update Regarding COVID-19 Election Planning,” the Commission forthrightly identified
several concerns about the April 7, 2020 election as a result of the COVID-19 pandemic, such as
shortages of absentee ballot envelopes, polling locations, poll workers, and even hand sanitizer
and cleaning products. (See generally Chavez Decl. at Ex. 9.) Notably, the proffered solutions for
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the problems identified in the memo are impractical and insufficient—and in some cases no
solutions are offered at all.
A. Absentee Ballots
Wisconsin’s absentee voting process allows all registered voters to request an absentee
ballot by mail, in person at the municipal clerk’s office, by signing a statement and requesting to
receive an absentee ballot, via an agent, by delivery to a special voting deputy, or by e-mail or fax.
WIS. STAT. § 6.86(1)(a). All voters are required to present a copy of their proof of identification
with their absentee application. Id. at § 6.86(1)(ac). Once a voter has received and completed his
or her ballot, he or she must return it so that “it is delivered to the polling place no later than 8 p.m.
on election day.” Id. at § 6.87(6). Absentee ballots mailed but not physically received by that time
are not counted. Id. Under normal circumstances, the process of mailing absentee ballots to voters
and receiving them back in the mail can take up to two weeks. This time period is likely to be even
longer under the current circumstances.
Notably, there are statewide absentee ballot envelope shortages due to the increase in
absentee ballot requests. To address absentee ballot envelope shortages, the WEC directs clerks to
be prepared to print their own.1 (Chavez Decl. Ex. 9 at 3.) Such a suggestion, however, fails to
take into account staffing shortages caused by COVID-19 as well as the fact that current clerks’
staffs are already stretched too thinly while they attempt to process the overwhelming backlog
created by unprecedented demand for absentee ballots. As of Friday, March 20, 2020, the Green
Bay City Clerk’s Office was handling a backlog of over 4,000 absentee ballots with six staff
members, including staff from outside of their department. The Green Bay City Clerk’s Office

1

A subsequent memo from the Commission indicated that it has placed an order for additional envelopes and that it
“is expected to begin to receive a large portion of the envelopes on March 25, 2020.” (Chavez Decl. at Ex. 10.)
However, the memo lacks specificity as to precisely when and how many envelopes municipalities can expect to
receive. Id.
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does not have the resources to adequately and timely handle all of the requests for absentee ballots,
plus these new directives from the Commission, while ensuring the usual election functions are
met.
B. Sanitizing Products
The in-person voting process on Election Day consists of multiple opportunities for direct
person-to-person contact. Polls open on Election Day at 7:00am and close at 8:00pm. Two
identical lists of the registered voters in each ward, known as “poll books,” are provided to each
ward. A minimum of two poll workers are assigned to each ward table and are responsible for
checking photo IDs, locating names and addresses in the poll book, assigning sequential voter
numbers, and issuing ballots. (See Chavez Decl. Ex. 11 at 12.) There must always be two poll
workers at each ward table whenever a voter is being issued a ballot for the purpose of crosschecking each other’s work and avoiding errors. Id. at 23. Poll workers work closely together the
entire Election Day to ensure the integrity of the election by confirming the information recorded
on each voter list is accurate and identical. See id. at 12. State law requires that each eligible voter
state his or her full name and address when appearing at a ward table to vote. Id. at 13 (citing WIS.
STAT. § 6.79(2)(a)). Voters must then provide a photo ID. Id. Notably, verification of name,
address, and photo ID is completed by two poll workers at the voting location. See generally id.
After the information is validated, the voter is required to sign the poll book used by the
poll workers, and poll workers frequently have to assist the voter in finding their name. Id. at 14.
A ballot must then be initialed by two poll workers and is then issued to the voter, along with a
voter number. Id. at 15. After the voter completes the ballot, the voter number is returned to the
poll workers when the voter feeds their ballot into the voting machine. Id. Further assistance is
provided by poll workers to voters who require additional help in voting, such as through the
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express vote machine. See generally id. Same-day registration is also available to the public on
Election Day. Id. at 22. If a person fills out their ballot incorrectly, the ballot is considered spoiled
and returned to the poll workers for issuance of a new ballot. Id. In addition to poll workers and
voters, election observers and the media have a right to be present during voting hours at all polling
locations. Id. at 73. Notably, observers may examine the poll books, but they must remain under
the control of the poll workers at all times. Id. at 74.
In response to the critical shortage of hand sanitizer and other sanitation wipes for polling
places, the WEC merely acknowledges that “there appears to be no hand sanitizer or sanitation
wipes available through local, state or federal channels,” and that while federal security funds may
be used to procure sanitation supplies, “those resources do not seem to be available at this time.”
(Chavez Decl. Ex. 9 at 3.) The City as a whole has also been unable to acquire additional sanitizing
products. As a result, the City has moved many of its operations to remote access to decrease the
number of employees and members of the public who are required to be present in its facilities.
Increasing the number of people present in facilities under its control, even if just for the election,
is ill-advised given the shortages of sanitizing supplies and the current state of affairs.
The Commission issued another memo about sanitizing products on March 22, 2020, with
suggestions for alternative options for locations without sufficient supplies; however, the possible
alternatives identified therein would require municipalities to employ measures that may only be
partially effective. (Chavez Decl. at Ex. 12.) The City has determined that the alternative
suggestions offered in that memo are not adequate substitutes to compensate for its lack of
sanitizing products, which are necessary to ensure the cleanliness of polling places and limit
potential exposure to COVID-19.
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Throughout the entirety of the voting process, there are multiple instances in which voters
and poll workers alike are closer to one another than the recommended six feet of separation for
proper social distancing—and that does not even take into account the predicted lack of ability to
maintain social distancing between voters in line at their polling places. There is no way to protect
poll workers or voters if basic sanitizing wipes are unavailable for the 13-hour Election Day,
particularly since the voting process requires people to make direct contact and operate in close
proximity to each other. There are no directives allowing poll workers to take precautions should
a person showing symptoms of illness show up to vote. Even more problematically, persons with
mild and even no symptoms can spread the disease. Anyone who shows up to a polling location
on Election Day does so at their own peril—voters and poll workers alike. Unsurprisingly, the City
is now facing a mass shortage of poll workers as a result.
C. Staffing Shortages
With respect to shortages of poll workers and election inspectors, the memo suggests that
clerks should create backup lists of election inspectors in case poll workers are not able or do not
show up to work during the election. (Chavez Decl. Ex. 9 at 4.) It suggests recruiting from “high
school students, college students, teachers, other municipal, county, and government employees
and to private employers in the community.” Id. “Clerks are also advised to develop backup plans
if they personally are unable to serve in the days leading up to and on Election Day. Clerks should
be in the position to deputize other members of their staff or other individuals within their local
municipal government that could step in and run the election should it become necessary in an
emergency. Clerks should be mindful that additional training of these individuals will be needed.”
Id.
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The City has 278 poll workers. Problematically, 72% of these poll workers are age 65 years
or older, and a whopping 90% are age 60 years or older. No data is available for other COVID-19
risk factors for poll workers such as underlying medical conditions, and no consideration has been
given to availability of child care for younger workers or potential exposure for high-risk family
members. In Green Bay, only 54 of the City’s 278 poll workers have agreed to work the April 7,
2020 election. Only 11 of those 54 are Chief Inspectors. A chief inspector must be present at each
polling location. This staggering deficit cannot be addressed by creating a backup list of election
inspectors as the WEC recommends. Finding poll workers has been an on-going challenge for the
City for many years, leading to already creative solutions to meet poll worker needs under normal
circumstances. Accordingly, the City would be unlikely to be able to create sufficient backup lists
of poll workers this close to an election under normal circumstances—but these are by no means
normal circumstances.
Furthermore, the Commission’s guidance to recruit additional poll workers is contrary to
the advice of both the CDC and Wisconsin Department of Health Services, which, although
identifying older adults as having a higher risk of developing more serious complications from
COVID-19 and recommending that they stay home as much as possible during times of spread,
also cautions that “[y]ounger people, and particularly those who are 18 to 30 years old, aren’t
immune to COVID-19. Anyone can contract COVID-19. So it’s important for everyone, including
young and healthy people, to practice social distancing.” (Chavez Decl. at Ex. 13, 2.) Because all
segments of the population are at risk of contracting COVID-19, the City is highly unlikely to be
able to find sufficient poll workers from any potential pool; nor should it be required to ask its
citizens to put themselves in harm’s way so that it may fulfill its election-related obligations.
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The Commission’s recommendations for replacing Clerk’s Office staff or even an alternate
individual who could step into the Clerk’s place to run the election if Clerk Teske is unable to do
so is likewise problematic. Even assuming the City Clerk is able to identify someone who can
proceed in Clerk Teske’s place, the WEC is asking the City to operate an election under
unprecedented conditions, with unprecedented staffing shortages, with new and untrained staff and
poll workers, and potentially headed by someone who’s primary job function is not to run
elections, and is therefore less familiar with the election process. This is a downright reckless
request.
D. Polling Locations
Many of the City’s polling locations are located on private property such as churches, and
as a result, access to these locations is uncertain. More importantly, even assuming all of the City’s
polling locations would remain available, the City would be unable to staff them all, given current
staffing deficits. Accordingly, some polling places will have to be moved, which will almost
certainly result in issues with getting voters to the correct polling locations. The confusion to the
voters will be extreme and potentially inequitable as the City tries to co-locate wards in a
centralized fashion, with certain voters having to drive further than others, making multiple stops
to find their correct polling location.
STANDARD OF REVIEW
In determining whether a temporary restraining order or a preliminary injunction is
appropriate the Court considers four factors in a two-step analysis. See Van Hollen, 963 F. Supp.
2d at 865 (citing Winnig v. Sellen, 731 F. Supp. 2d 855, 857 (W.D. Wis. 2011)). Specifically, a
plaintiff must show “(1) that he will suffer irreparable harm absent preliminary injunctive relief
during the pendency of his action; (2) inadequate remedies at law exist; and (3) he has a reasonable
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likelihood of success on the merits.” Whitaker By Whitaker v. Kenosha Unified Sch. Dist. No. 1
Bd. of Educ., 858 F.3d 1034, 1044 (7th Cir. 2017) (citing Turnell v. CentiMark Corp., 796 F.3d
656, 662 (7th Cir. 2015)). Then, if this showing is successfully made, “the court must engage in a
balancing analysis, to determine whether the balance of harm favors the moving party or whether
the harm to other parties or the public sufficiently outweighs the movant’s interests.” Id. (citing
Jones v. Markiewicz-Qualkinbush, 842 F.3d 1053, 1057 (7th Cir. 2016)).
Both a temporary restraining order and a preliminary injunction are designed to protect
against irreparable injury and to preserve the court’s power to render a meaningful decision after
a trial on the merits. See Am. Can Co. v. Mansukhani, 742 F.2d 314, 323 (7th Cir. 1984). A
temporary restraining order, however, may be issued “before the adverse party can be heard in
opposition,” and has strict durational limits. Fed. R. Civ. P. 65(b). See also Geneva Assurance
Syndicate, Inc. v. Med. Emergency Servs. Assocs., 964 F.2d 599, 600 (7th Cir. 1992) (“The essence
of a temporary restraining order is its brevity, its ex parte character, and (related to the second
element) its informality.”). Moreover, the federal rules only expressly require a party making such
a request to provide “specific facts in an affidavit or a verified complaint.” Fed. R. Civ. P.
65(b)(1)(A). In election cases, a factor that the court must consider in balancing the equities is the
confusion that can result from last-minute orders affecting elections, which can undermine
confidence in our electoral processes. See Purcell v. Gonzalez, 549 U.S. 1, 4 (2006).
ARGUMENT
A temporary restraining order and/or a preliminary injunction are appropriate in this matter.
The City will suffer irreparable harm absent preliminary injunctive relief during the pendency of
this action, there are inadequate remedies at law, and the City has a reasonable likelihood of
success on the merits. See Whitaker By Whitaker, 858 F.3d at 1044. Furthermore, the balance of
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harm favors the City, and the risk of harm to the public also weighs in favor of the City. See id.
The City is therefore entitled to the injunctive relief in the form of a temporary restraining order
and preliminary injunction restraining Defendants from violating Plaintiffs’ equal protection rights
and ordering Defendants: (1) to cancel the April 7, 2020 in-person election; (2) to permit Plaintiffs
to conduct said election by mailing ballots to all registered voters; (3) to extend the deadline for
registering to vote electronically or by mail to May 1, 2020; (4) to cancel in-person registration
and absentee voting; and (5) to establish Tuesday, June 2, 2020 as the deadline by which municipal
clerks must have counted all returned mailed ballots.
I.

3-Factor Analysis for Injunctive Relief
A. Equal Protection Violations
Plaintiffs’ first cause of action—and first request for injunctive relief—stems from

Defendants’ violations of Plaintiffs’ equal protection rights under the Fourteenth Amendment. The
Amendment forbids a state from “deny[ing] to any person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend. XIV § 1. By requiring them to conduct in-person voter
registration and absentee voting without sufficient staff or cleaning supplies, and with a significant
risk of exposure to a serious communicable disease, when the remainder of the State has been
ordered to stay home except for essential functions, Defendants are denying Clerk Teske and her
staff the equal protection of the public health orders that have been put in place.
Currently, all of Wisconsin is subject to a ban on gatherings of ten or more people. (Chavez
Decl. at Ex. 7.) Additionally, schools, salons, bars, restaurants, and shopping malls, have been
closed, and all individuals in the state are ordered to stay home unless they are performing essential
functions, as defined in the order. Id. All individuals have also been ordered to preserve social
distancing by maintaining six feet of space between them. Id. Notwithstanding these orders, the
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Commission has informed Clerk Teske that she and her staff have to continue to conduct in-person
voter registration and absentee balloting, and that they and any poll workers or staff will have to
conduct the in-person election on April 7, 2020—all of which requires those individuals to be
much closer to voters than the six feet of distance all Wisconsinites have been ordered to maintain
between themselves. For their parts, Governor Evers and Secretary Palm have failed to take any
steps to postpone or otherwise alter the procedures for the April 7, 2020 election despite their
orders to stay home and limit close contact with others.
Accordingly, the Defendants are denying Clerk Teske and all of her staff and poll workers
the equal protection of the law under the Governor’s emergency declaration and the Department
of Health Services’s emergency orders. By being forced to conduct in-person voter registration
and absentee voting, and if forced to conduct in-person voting on Election Day as well, Clerk
Teske and the others responsible for administering the election will being forced to undertake
actions that are unsafe and potentially detrimental to their own health and the health of their
families, friends, and the community. Moreover, those who conduct elections will be the only
individuals forced to engage in such unsafe activities, while the rest of the public maintains the
ability to protect themselves through proper social distancing practices. Plaintiffs acknowledge
that Defendants have an interest in ensuring that the upcoming election occurs in a timely manner;
however, there is no compelling governmental interest—nor even a rational basis—for treating
elections operations, and the people charged with conducting them, any differently than the rest of
the population of the State of Wisconsin. Numerous other states have recognized this, moving their
April elections to June 2, 2020.2 Accordingly, Plaintiffs have a reasonable probability of success

2

E.g., Texas, Louisiana, Connecticut, Maryland, Pennsylvania.
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on the merits on their equal protection claim, and therefore satisfy that element of the temporary
restraining order/preliminary injunction legal analysis.
To prevail on their motion, Plaintiffs must also demonstrate that absent injunctive relief,
they will suffer irreparable harm. Whitaker By Whitaker, 858 F.3d at 1044-45. Courts consider
harm irreparable if it “cannot be prevented or fully rectified by the final judgment after trial.” Girl
Scouts of Manitou Council, Inc. v. Girl Scouts of U.S. of Am., Inc., 549 F.3d 1079, 1089 (7th Cir.
2008). Notably, courts have held that irreparable harm can be shown by demonstrating a likelihood
of success on the merits as to a constitutional claim. See Elrod v. Burns, 427 U.S. 347, 373 (1976).
As described in this section, Plaintiffs have a likelihood of success on the merits with respect to
their equal protection claim, and therefore also face irreparable harm absent injunctive relief.
Furthermore, because the trial is scheduled for a mere two weeks from today and, at the same time,
the spreads of COVID-19 continues at an exponential rate, in the absence of injunctive relief,
Plaintiffs’ harm cannot be fully rectified by a final judgment after trial. Whitaker By Whitaker, 858
F.3d 1045.
Finally, no adequate remedies at law exist to make Plaintiffs whole for the harm they have
suffered and will continue to suffer. Defendants have stated on several occasions they will not
postpone the election, and continue to require strict adherence to Wisconsin’s election laws despite
the COVID-19 crisis. Additionally, despite having declared a public emergency twelve days ago
and having issued many subsequent orders concerning public health and safety, Governor Evers
and Secretary Palm have not yet made any attempts to eliminate the risks posed by COVID-19 by
postponing the election or otherwise ordering changes in its administration. There is no remedy at
law, in the absence of injunctive relief, for redressing the harm that will be caused by continuing
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to conduct in-person registration and absentee voting, and from conducting in-person elections on
April 7, 2019.
Plaintiff has therefore satisfied each of the three elements of the first step in the analysis
for injunctive relief, and is entitled to an order restraining Defendants from violating Plaintiffs’
Fourteenth Amendment equal protection rights by mandating that Clerk Teske and her staff
continue to conduct in-person voter registration and absentee voting.
B. Cancelling In-Person Voting on April 7, 2020 and Allowing Mailed Ballots
Plaintiffs are also entitled to injunctive relief ordering Defendants to cancel in-person
voting on April 7, 2020, and instead permit Plaintiffs to conduct the election by mailing ballots to
all registered voters in order to minimize person-to-person contact and ensure the health and safety
of Clerk Teske and her staff, as well as the general public.
1. Irreparable Harm
Plaintiffs are in a no-win situation. The City has an obligation to comply with the
requirements of state law and the directives of the Commission, or risk potential legal action.3
Similarly, the City risks liability from the electorate if its elections are not conducted according to
state law and in a manner that maintains the integrity of the election process.4 Without injunctive
relief, Plaintiffs face significant irreparable harm. Readying an election scheduled to occur in a

3

The Commission has made it clear that a municipality faces potential liability if it fails to abide by state election laws
and Commission directives. (See, e.g., Chavez Decl. Ex. 14 at 2 (“Eliminating [in-person absentee voting] processes
without proper justification or authority risks a complaint being filed with the WEC, or an order being issued by the
WEC, or litigation being initiated against the municipality.”); Id. at 3 (“Wis. Stat. § 5.06 allows a resident to file a
complaint with the Commission alleging that the municipality is not complying with election laws or has abused its
discretion in implementing its laws.”); Id. (“The Commission may order an election official to conform their conduct
to the law . . . [and] may ask the Department of Justice to initiate court action to convert the Commission’s order into
an enforceable court order.”).)

4

This has already proven true: following the closure of City Hall for public business, which action was taken in order
to protect City employees and the public from exposure to COVID-19, and while preparations were being made to
ensure safe access to in-person registration, the City received a letter from the League of Women Voters of Wisconsin
threatening legal action for any actions construed by it as denying electors the right to vote. (Chavez Decl. at Ex. 15.)
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matter of two weeks, with only 54 of 278 poll workers confirmed, staff shortages, extreme
backlogs of absentee ballot requests, no sanitizing products in the middle of a pandemic, and no
additional methods or funding to carry out these directives, is impossible. These challenges are
insurmountable, even when ignoring the threat to the public health that in-person voting creates.
Plaintiffs will fall short of their obligations, despite all of the City’s efforts. By forcing Plaintiffs
to conduct an election, all the while knowing that the integrity of the election will be compromised
under the current circumstances, the Commission is simultaneously subjecting Plaintiffs to
potential liability for disobeying its directives and for conducting a flawed and possibly
illegitimate election. In either circumstance, Plaintiffs will be irreparably harmed absent injunctive
relief, as judgment in their favor after trial will be insufficient to compensate for their injuries.
Moreover, holding the election on April 7, 2020 as directed also jeopardizes the health and
safety of the entire Green Bay community. Poll workers, most of whom are over the age of 60, are
at a heightened risk of contracting COVID-19. Health care professionals are cautioning against
younger people placing themselves in a position to contract the disease as well. The current
directives from the Commission completely ignore all of that information and place poll workers
and City election officials at risk. Relatedly, notwithstanding the drastic orders and
recommendations issued by government officials and health care providers alike, the Commission
has continued to insist that municipal clerks must hold the in-person election on April 7, 2020
without sufficient modifications, which necessarily requires that there be fewer than six feet
between the voters and poll workers. (See, e.g., Chavez Decl. at Ex. 14, 9.) Wis. Elections
Comm’n, COVID Planning – In-Person Absentee Voting Hours (March 18, 2020).
Defendants’ refusal to modify the upcoming election, scheduled for April 7, 2020, puts
Plaintiffs in a position to be facing almost certain liability related to its administration of said
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election. Perhaps more significantly, Defendants’ position also places not just Plaintiffs, staff, and
poll workers, but indeed the entire public at significant risk of continuing the spread of COVID19 because of the up-close contact required under current election laws. Eligible voters who are
either not yet registered or who did not have time to request an absentee ballot electronically or by
mail will be forced to choose between exercising their most basic right to vote, or protecting
themselves from a dangerous and highly contagious disease. The City, the Clerk’s Office, the poll
workers, and the community will all be significantly and irreparably harmed in multiple ways
unless social distancing is maintained. The only way to avoid that harm is to issue grant Plaintiffs’
motion for injunctive relief and order Defendants to cancel in-person voting on April 7, 2020, and
instead permit Plaintiffs to conduct the election by mailed ballot.
2. Adequate Remedy at Law
A party seeking injunctive relief must also demonstrate that they have no adequate remedy
at law if the injunction is not issued. Promatek Indus., Inc. v. Equitrac Corp., 300 F.3d 808, 813
(7th Cir. 2002). The movant is not required to show that a remedy would be wholly ineffectual,
but rather that any other remedy would be “seriously deficient as compared to the harm suffered.”
Foodcomm Int’l v. Barry, 328 F.3d 300, 304 (7th Cir. 2003). Here, there are no remedies available
to Plaintiffs that would compensate for the harms they are currently suffering and will continue to
suffer if the injunction is not issued.
Across the state, in accordance with the executive branch’s public health orders, people
from all segments of the population are staying home. Indeed, just today the Department of Health
Services issued a “Safer at Home” order at Governor Evers’s direction, which prohibits people
from leaving their homes unless they do so to perform essential functions. (See generally Chavez
Decl. Ex. 7.) At the same time, however, the Commission has stated that it will not vary from
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established election procedures sufficiently enough to protect election administrators and the
public from the spread of COVID-19—that is, the Commission has repeatedly declined to issue
any directives to cease in-person voter registration or absentee voting, despite the ever-increasing
potential for exposure, or to cancel in-person voting on April 7, 2020. Furthermore, the Governor’s
“Safer at Home” order, although defining in detail which workers and functions are “essential,”
fails to mention voting or elections altogether, thus creating confusion as to Clerk Teske’s
responsibility to her office, her staff, the City, and the voters. Plaintiffs cannot seek an alternative
remedy through appeals to the Commission because of the Commission’s refusal to alter its stances
on these issues.
Additionally, Plaintiffs do not have an avenue by which they could force the state
legislature to change the laws for the April 7, 2020 election given the state of emergency that
currently exists. Finally, monetary damages, to the extent they may be available, would fall far
short of compensating Plaintiffs for the harm suffered by Defendants’ actions. For all of these
reasons, Plaintiffs have satisfied the second element of the injunctive relief analysis: that there is
no other adequate remedy at law.
3. Likelihood of Success on the Merits
Plaintiffs also meet the third requirement for injunctive relief: that they have a reasonable
probability of success on the merits. A moving party must only meet the low threshold of
demonstrating that its “chances to succeed are better than negligible.” Whitaker By Whitaker, 858
F.3d at 1046 (internal quotations and citations omitted). In addition to their likelihood to succeed
on the merits of its equal protection claim, discussed supra, Plaintiffs are also likely to succeed on
their other causes of action, particularly with respect to the Commission’s authority to postpone
the election and modify the method of its administration.
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The Commission has asserted that it “does not have the authority to change these statutory
deadlines [for voter registration] or cancel or postpone the election,” and that any such change
“may require court intervention, an act of the Legislature, or an order of the Governor.” (Chavez
Decl. at Ex. 9.) Notwithstanding that position, however, the Commission has also, on its own
authority, has ordered that “Municipalities shall not use the Special Voting Deputy process
[established by Wis. Stat. § 6.875] to serve residents in care facilities for these two elections and
instead shall transmit absentee ballots to those voters by mail.” (Chavez Decl. Ex. 16 at 1.)
Wisconsin Statutes section 6.875 provides for absentee voting in certain residential care
facilities and retirement homes through the use of special voting deputies, who are tasked with
visiting the facilities to supervise the in-person absentee voting procedure. On March 12, 2020,
Governor Evers had issued Executive Order #72 (Chavez Decl. at Ex. 17), declaring a public health
emergency and designating the Department of Health Services as the lead agency to respond to
said emergency, but the Department had not issued any specific guidance relevant to COVID-19
and long-term care facilities and assisted living facilities.5 (Chavez Decl. Ex. 19 at 1.) Accordingly,
at the time that the Commission ordered that municipalities “shall not” use Special Voting
Deputies (Chavez Decl. at Ex. 16), it was acting upon its own authority, and not pursuant to any
“require[d] court intervention, an act of the Legislature, or an order of the Governor.” (Chavez
Decl. at Ex. 9.) Although Wisconsin Statutes section 6.875 sets out specific procedures by which
in-person absentee voting is to occur in residential care facilities and retirement homes, the
Commission determined that it was within its authority to eliminate in-person absentee voting as

5

On March 13, 2020, the Department did issue a memo containing recommendations for preventing COVID-19 in
long-term care facilities and assisted living facilities. (Chavez Decl. at Ex. 18.) However, at the time of the
Commission’s decision to suspend the use of Special Voting Deputies, that memo had not yet been publicly issued.
Furthermore, that memo contained recommendations for limitations on access to such facilities, rather than explicit
orders.
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an option for residents of such facilities based on information from the Department of Health
Services concerning vulnerable populations and exposure to COVID-19. (Chavez Decl. Ex. 16 at
1.)
Despite having established precedent for changing election laws when situations dictate it
is appropriate to do so,6 when asked to modify in-person absentee voting procedures for all other
voters in light of COVID-19, the Commission has declined, instead reminding clerks that
“directives to limit the number of people gathering in one location do not translate into the
elimination of in-person absentee voting.” March 18, 2020 WEC In-Person Absentee Voting.
The Commission did not hesitate to suspend the customary operation of municipal clerks
under Wisconsin Statutes section 6.875 as a result of information from the Department of Health
Services that elderly populations are at increased risk of serious complications from COVID-19.
However, it has balked at taking similar precautions to protect the entire voting population—which
includes at-risk groups such as the elderly and those with serious underlying medical conditions—
as well as the population of poll workers, many of whom are at an increased risk because of their
age. Based on its own precedent of suspending Wisconsin’s elections laws when the situations
dictate that it is appropriate to do so, the Commission cannot now make any rational argument for
declaring to do so in the face of an almost unprecedented public health crisis, particularly when all
of the evidence demonstrates that requiring in-person voting is not only likely to spread COVID19 to more individuals, but is also likely to put the legitimacy of the entire election in order if

6
The Commission’s decision to abandon strict adherence to Wisconsin elections law is not unprecedented. Earlier
this year, on February 12, 2020, the Commission determined that although technically required by Wisconsin elections
law, municipal clerks would not be required to send two separate primary ballots—both of which would provide an
opportunity for the elector to cast a vote in the presidential preference primary—to all registered absentee voters, as
doing so would create confusion and chaos. (Chavez Decl. at Ex. 20.)
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Plaintiffs—and similarly situated clerks throughout the state—are forced to conduct an election
despite deficiencies like staffing shortages and insufficient resources such as cleaning supplies.
For all of these reasons, Plaintiffs have demonstrated that they have a likelihood of success
on the merits—certainly a “better than negligible” chance to succeed, Whitaker By Whitaker, 858
F.3d at 1046—on its claims for relief against the Defendants, including a declaratory judgment
that the Commission has the authority and the duty to suspend the application of Wisconsin’s
election laws given the extraordinary circumstances. Accordingly, Plaintiffs have satisfied all three
of the elements of the first step in the analysis for determining whether Plaintiffs are entitled to
injunctive relief.
II.

Balance of Harms
The final step of the analysis as to whether a moving party is entitled to injunctive relief

involves a balancing of the parties’ respective harms. Specifically, “the court must engage in a
balancing analysis, to determine whether the balance of harm favors the moving party or whether
the harm to other parties or the public sufficiently outweighs movant’s interests.” Whitaker By
Whitaker, 858 F.3d at 1044 (citing Jones, 842 F.3d at 1058). Here, not only do Plaintiffs’ harms
substantially outweigh Defendants’, the public’s harms outweigh Defendants’ potential harms as
well.
Plaintiffs acknowledge that Defendants have an interest in ensuring that the upcoming
election occurs, and occurs in a timely manner, according to a proper procedure. Thus, Defendants
will suffer some harm if they are ordered to postpone the election and establish new procedures
for an all-mail election that is to occur as soon as possible. Plaintiffs are not indifferent to the
burdens the requested relief will place on Defendants.
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However, looking at the big picture, the harms to be suffered by Plaintiffs and by the public
far exceed those that Defendants will suffer. As described in detail supra, there are significant
barriers to conducting a fair and legitimate election amidst the current pandemic, particularly with
respect to shortages of individuals to work at the polls on Election Day. Similarly, Plaintiffs’
current lack of sanitizing supplies would put both voters and poll workers at an unacceptable risk
of exposure to COVID-19. The City is concerned that it may not be able to adequately ensure the
cleanliness and safety of its polling places, and that as a result in-person voting—either absentee
or on Election Day—may actually contribute to the spread of COVID-19 throughout the
community. Clerk Teske’s, her staff, and poll workers will have to ignore state-mandated orders
concerning the distance between individuals in order to properly administer the election process
on April 7, 2020. The risk of harm to those individuals, and to the public as a whole, is too large
to justify an in-person election when other methods of administration are available.
Last-minute orders affecting elections can undermine confidence in the elections process,
and this Court must consider that factor when conducting this balancing analysis. Purcell, 549
U.S. at 4. This factor weighs in Plaintiffs’ favor. Given the difficulties Clerk Teske is experiencing
with respect to administering the election, particularly as it concerns staffing issues for polling
places, the Commission would have to issue numerous additional orders to develop new
procedures that would ensure a fair election. Additionally, Wisconsinites have already seen an
abundance of orders in recent days, which have certainly caused confusion. The executive branch’s
orders altogether fail to mention elections or voting at all, while simultaneously mandating that
people practice social distancing and stay at home. These orders are cause confusion among voters
and poll workers alike, who have called the Clerk’s office inquiring about the election in light of
the current crisis. If the Commission were to issue additional orders to attempt to make the voting
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process work despite the COVID-19 pandemic, the totality of all of the orders would undoubtedly
create sufficient confusion to undermine confidence in our election process.
Finally, there is also a real threat of harm to the public if the election is allowed to proceed:
specifically, holding the election amidst the uncertainty and fear surrounding the COVID-19
pandemic, as well as the executive branch’s orders to socially distance and stay at home except for
essential reasons, would significantly undermine the public’s faith in the electoral process, as well
as the legitimacy of this election. Plaintiffs are concerned that publicity related to shortages of
hand sanitizer, sanitizing wipes, and similar cleaning products, coupled with fears related to
community spread, will discourage unprecedented numbers of voters from exercising their right
to vote, in favor of abiding by public health directives—a choice they should never be forced to
make. Requiring in-person appearance at an in-person absentee voting location or at a polling place
on Election Day forces electors to make a burdensome and unacceptable choice between protecting
their health and the health of their friends, families, and communities, and exercising their most
fundamental right as Americans: participating in democratic elections.
The balance of harms commands that the Commission come up with solutions to prevent
harm to all those involved in the election process. Rigid application of state laws will cause more
harm to Plaintiffs, the public, and Defendants, particularly since the Commission itself has a vested
interest in ensuring the elections are successful.
Plaintiffs have concluded that the only way to balance the competing interests, protect the
public, ensure the validity of the upcoming election, and avoid potential liability for actual or
perceived disenfranchisement is to distribute mailed ballots to all registered voters within the City.
Taking such a step is the most effective way in which the City could protect the public from
potential exposure to COVID-19, while simultaneously ensuring that no eligible voters are
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disenfranchised on account of being afraid or unable to go to the polls. Additionally, this proposed
alternate remedy will mitigate the harm caused to Defendants by changing the election procedure.
For all of these reasons, the balance of harm favors Plaintiffs, and the public, and Plaintiffs
therefore request the injunctive relief described herein.
CONCLUSION
The unified message the entire world is spreading to reduce the transmission of COVID19 is to practice social distancing. The only reasonable message from the State of Wisconsin should
also be to socially distance. Not to socially distance unless you want to vote. Not to socially
distance unless you are young. Not to socially distance unless you care about democracy. It needs
to be to socially distance. Full stop. Readying an election scheduled in a matter of two weeks with
only 54 of 278 confirmed poll workers, with staff shortages, extreme backlogs of absentee ballot
requests, and no additional methods or funding to carry out these directives is not only impractical,
it is wholly irresponsible given that the integrity of the election will be jeopardized and knowing
that older Americans are at higher risk of mortality from COVID-19 during times of community
spread, but also knowing that older Americans are the backbone of the election administration
process.
Importantly, Plaintiffs request this extraordinary remedy for the April 7, 2020 election
only, given the unprecedented emergency caused by COVID-19 and the unanimous opinion of
those in the health care community that the pandemic will not be over before Election Day, but
will in fact continue to get worse up to and even after that time. Furthermore, the City does not
wish to cause any chaos, confusion, or uncertainty by disrupting the procedure for the April 7,
2020 election. No, chaos, confusion, and uncertainty reign in all aspects of life, thanks to COVID-
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19. Rather, Plaintiffs requests these changes in order to preserve the democratic process to the
fullest extent possible while protecting the health and safety of our entire community.

Dated this 24th day of March, 2020.
Respectfully submitted,

/s/ Vanessa R. Chavez
__________________________________________
Vanessa R. Chavez (State Bar No. 1103015)
Lindsay J. Mather (State Bar No. 1086849)
CITY OF GREEN BAY
100 N. Jefferson Street, Room 200
Green Bay, Wisconsin 54301
Telephone: (920) 448-3080
Facsimile: (920) 448-3081
Vanessach@greenbaywi.gov
Lindsayma@greenbaywi.gov

24
Case 1:20-cv-00479 Filed 03/24/20 Page 24 of 24 Document 3

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
CITY OF GREEN BAY, and KRIS TESKE, in
her official capacity as City of Green Bay City
Clerk,
Plaintiffs,
Civil Action No. 20-cv-479
v.
MARGE BOSTELMANN, JULIE M.
GLANCEY, ANN S. JACOBS, DEAN
KNUDSON, ROBERT F. SPINDELL, JR., and
MARK L. THOMSEN, in their official capacities
as Wisconsin Elections Commissioners,
ANDREA PALM, in her official capacity as
Secretary-Designee of the Wisconsin
Department of Health Services, and
TONY EVERS, in his official capacity as
Governor of the State of Wisconsin,
Defendants.
PLAINTIFFS’ MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION
Plaintiffs City of Green Bay and Kris Teske, in her official capacity of City of Green Bay
City Clerk, by and through their attorneys, respectfully move this Court pursuant to Rule 65 of the
Federal Rules of Civil Procedure for a temporary restraining order and, upon further proceedings,
a preliminary injunction restraining Defendants from violating Plaintiffs’ equal protection rights
and ordering Defendants: (1) to cancel the April 7, 2020 in-person election on April 7, 2020; (2)
to permit Plaintiffs to conduct said election by mailing ballots to all registered voters; (3) to extend
the deadline for registering to vote electronically or by mail to May 1, 2020; (4) to cancel in-person
registration and absentee voting; and (5) to establish Tuesday, June 2, 2020 as the deadline by
which municipal clerks must have counted all returned mailed ballots. This motion is based on the

1
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Memorandum in Support of Plaintiffs’ Motion for Temporary Restraining Order and Preliminary
Injunction, and the declaration and exhibits in support, filed concurrently herewith.
Plaintiffs will suffer immediate and irreparable injury, loss, or damage if a temporary
restraining order is not issued to immediately halt in-person voter registration and in-person
absentee voting, as detailed in Plaintiffs’ Verified Complaint. Plaintiffs therefore request that a
temporary restraining order be entered without written or oral notice to the Defendants.
Plaintiffs also request a hearing on the motion for preliminary injunction at the earliest
opportunity, given the time-sensitive nature of the issues involved and the relief sought.
Specifically, the central issue in this dispute is the April 7, 2020 election, which will occur in under
two weeks, and a preliminary injunction is necessary to protect the rights of Plaintiffs and preserve
the integrity of the election process.
Dated this 24th day of March, 2020.
Respectfully submitted,

__________________________________________
/s/ Vanessa R. Chavez
Vanessa R. Chavez (State Bar No. 1103015)
Lindsay J. Mather (State Bar No. 1086849)
CITY OF GREEN BAY
100 N. Jefferson Street, Room 200
Green Bay, Wisconsin 54301
Telephone: (920) 448-3080
Facsimile: (920) 448-3081
Vanessach@greenbaywi.gov
Lindsayma@greenbaywi.gov
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TAKEAWAYS FROM THE APRIL 7, 2020 ELECTION IN GREEN BAY
•
•

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

How many voters ended up voting at East HS? 1338 How many voters ended up
voting at West HS? 1320
From 7 AM-8 PM (13 hrs.), that would have averaged out to 0.6 voters per minute
that voted. If you extend the original 13 hours to 17.5 hours for the overflow voters
who were in line by 8 PM. it would amount 0.8 voters per minute. How could have
this been improved?
How many voting machines were at East? At West? Were there enough machines
available? Why or why not?
Polls were open from 7 AM – 8 PM. There are 31 polling stations in Green Bay.
People were still waiting outside at 8 PM to vote.
The last voter voted at East HS at what time? At West HS at what time? 12:30 AM?
There are 52,230 registered voters in Green Bay.
14,376 absentee ballots were sent out from the GB Clerks Office, starting when?
Given that Gov. Evers wanted to delay the election until June 9, 2020, Clerks
maintains that they could have processed the nearly 38,000 remaining registered
voters in time to have the election as an absentee-ballot only election.
Each ballot takes about 5 minutes to process, with a minimum of 6 touches by a
Clerk to complete. That comes to a total of 1,198 man-hours for the 14,376 absentee
ballots that were handled, all without a break.
How much does each absentee ballot cost in materials and postage? Who (in the
end) is paying for all of this? What budgets deal with this?
For mail-in ballots, a minimum of 32 clicks is needed to process the application?
How long does each request take?
Clerks maintains that given a few extra days that they could have processed the
nearly 3,000 absentee ballots that remained, which in effect would have made the
in-person election a moot point.
Can we decipher the breakdown of 1,198 man-hours as to what was performed by
Clerks, Inspection, Parks and other City personnel? Could GBFD have helped here?
Clerks worked nights and weekends. Can you give a breakdown of actual hours per
day or per shift?
In a typical spring election, what are the totals for in-house voters? For absentee
ballots? From 2018 and 2016 spring elections?
In your estimation, what were the factors that caused the large increases of voters
and voter requests?
It takes 3 hours of training per poll worker to work an election. Are there other
hours of training needed per poll worker?
The National Guard assisted the election in Appleton. It seemed to be a fairly
organized event. Why was the National Guard not utilized in Green Bay?
There were no bathrooms outside as folks waited 2-4 hours in line. Was this an
oversight?
Sandy Juno said the election issues in Green Bay were not related to COVID-19 as
much as it was to inefficiency. She stated that the National Guard was trained and
ready to go. Explanations?
Could not the National Guard have viewed training videos weeks ago, so that if they
were deployed to election sites, that they would have been up to speed?
Are there jurisdictions in Wisconsin that can email your absentee ballot to you, since
the original form says that that is possible?
Perception in the community centered on the fact that there didn’t seem to be a Plan
B or a Plan C. Explain.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
CITY OF GREEN BAY, and KRIS TESKE, in
her official capacity as City of Green Bay City
Clerk,
Plaintiffs,
Civil Action No.
v.
MARGE BOSTELMANN, JULIE M.
GLANCEY, ANN S. JACOBS, DEAN
KNUDSON, ROBERT F. SPINDELL, JR., and
MARK L. THOMSEN, in their official capacities
as Wisconsin Elections Commissioners,
ANDREA PALM, in her official capacity as
Secretary-Designee of the Wisconsin Department
of Health Services, and TONY EVERS, in his
official capacity as Governor of the State of
Wisconsin,
Defendants.
VERIFIED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Plaintiffs City of Green Bay and Kris Teske, in her official capacity as City of Green Bay
City Clerk, file this Verified Complaint for Declaratory and Injunctive Relief against Defendants
Marge Bostelmann, Julie M. Glancey, Ann S. Jacobs, Dean Knudson, Robert F. Spindell, Jr., and
Mark L. Thomsen, in their official capacities as Wisconsin Elections Commissioners, Andrea
Palm, in her official capacity as Secretary-Designee of the Wisconsin Department of Health
Services, and Tony Evers, in his official capacity as Governor of the State of Wisconsin, and allege
as follows:
Nature of the Case
COVID-19 has spread to 190 countries and territories, including the United States, and
there have been more than 333,000 confirmed cases—and over 14,500 related deaths—worldwide.
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The pandemic has caused a state of crisis across the United States, including here in Wisconsin,
where at least 416 people have been infected and at least five have died as a result of COVID-19.
The number of cases here and abroad continues to grow at an alarming rate every day, prompting
local, state, federal, and international health officials and organizations to issue directives and
recommendations that all individuals practice social distancing and refrain from meeting in large
groups, with the aim of slowing the spread of the disease throughout communities.
At the same time that local governments in Wisconsin are attempting to deal with the crisis
caused by COVID-19, municipal clerks have been working diligently to prepare, organize, and
administer the upcoming spring election scheduled for April 7, 2020. However, local governments
are finding it functionally impossible to comply with both the Wisconsin Election Commission’s
established procedures for administering the election and the directives of health officials to
maintain social distancing.
Jurisdiction and Venue
1.

Plaintiffs bring this action under 42 U.S.C. § 1983 to redress the deprivation, under

color of state law, of a right secured by the Fourteenth Amendment to the United States
Constitution.
2.

Plaintiffs bring this action for declaratory judgment under 28 U.S.C. §§ 2201 and

2202, to have the Court declare that to administer the April 7, 2020 election in accordance with
Defendants’ directives and with Wisconsin Statutes would deprive the voters of rights secured by
the United States Constitution, exposing Plaintiffs to liability under 42 U.S.C. § 1983.
3.

This Court has original jurisdiction over the subject matter of this action pursuant

to 28 U.S.C. § 1331 because the matters in controversy arise under the Constitution and laws of
the United States.

2
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4.

This Court has personal jurisdiction over the Defendants, the Commissioners of the

Wisconsin Elections Commission, Secretary-Designee of the Wisconsin Department of Health
Services, and the Governor of the State of Wisconsin, who are sued in their official capacity only.
5.

Venue is proper in this District under 28 U.S.C. § 1391(b) because Plaintiffs and

Defendants are residents of Wisconsin, and Plaintiffs reside in this District.
Parties
6.

Plaintiff City of Green Bay (“City”) is a Wisconsin municipal corporation,

organized and existing under the laws of the State of Wisconsin, whose principal offices are located
at 100 N. Jefferson St., Green Bay, Brown County, Wisconsin, 54301.
7.

Plaintiff Kris Teske is the City Clerk for the City of Green Bay, whose principal

office is located at 100 N. Jefferson St., Green Bay, Brown County, Wisconsin, 54301, and brings
this action in her official capacity.
8.

Defendants Marge Bostelmann, Julie M. Glancey, Ann S. Jacobs, Dean Knudson,

Robert F. Spindell, Jr., and Mark L. Thomsen are the six Commissioners of the Wisconsin
Elections Commission (“Commission”) and are named as Defendants in their official capacities.
Together, they comprise the Wisconsin Elections Commission, the entity responsible for
administering Wisconsin’s election laws, whose principal offices are located at 212 East
Washington Avenue, Third Floor, Madison, Dane County, Wisconsin, 53707. Defendants have
acted under color of state law at all times relevant to this action.
9.

Defendant Andrea Palm is named in her official capacity as Secretary-Designee of

the Wisconsin Department of Health Services, whose principal office is located at 1 West Wilson
Street, Madison, Dane County, Wisconsin, 53703. Defendant has acted under color of state law at
all times relevant to this action.

3
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10.

Defendant Tony Evers is named in his official capacity as Governor of the State of

Wisconsin, whose principal office is located at 115 East, State Capitol, Madison, Dane County,
Wisconsin, 53702. Defendant has acted under color of state law at all times relevant to this action.
Statement of Facts and Law
11.

Unfortunately, the timing of the April 7, 2020 election could not be worse; the

COVID-19 pandemic is ramping up in the United States with no expectation that the number of
cases will begin to diminish before the election. While efforts are in place across the country, state,
county, and city to “flatten the curve,” it is abundantly clear that the outbreak in Wisconsin is just
beginning. See, e.g., Kara Garvin, Flattening the Curve for COVID-19: What Does It Mean and
How Can You Help?, UNIVERSITY

OF

MICHIGAN HEALTH BLOG (March 11, 2020, 1:47 PM),

https://healthblog.uofmhealth.org/wellness-prevention/flattening-curve-for-covid-19-what-doesit-mean-and-how-can-you-help; Wis. Dep’t of Health Servs., Outbreaks in Wisconsin,
https://www.dhs.wisconsin.gov/outbreaks/index.htm (last visited March 22, 2020).
12.

Health care professionals caution repeatedly that the outbreak is going to get worse.

See, e.g., id. (quoting Dr. Howard Markel, M.S., Ph.D.: “An outbreak anywhere can go
everywhere.”). Health care professionals and epidemiologists forecast that more than 60% of the
U.S. population could be infected by the virus. Lawrence O. Gostin, et al., Presidential Powers
and

Response

to

Covid-19,

JAMA

(March

18,

2020),

https://jamanetwork.com/journals/jama/fullarticle/2763423. National trends from the Centers for
Disease Control show that the curve is climbing rapidly. COVID-19 cases in the United States by
date of illness onset, January 12, 2020, to March 18, 2020, at 4pm ET (n=2,267)**,
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html (last visited March
21, 2020). Domestically, during the four-day period between March 18, 2020 and March 22, 2020,

4
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approximately 26,000 additional confirmed cases of COVID-19 were identified across the United
States. Id.
13.

In Wisconsin, the number of confirmed cases more than quadrupled from 106 cases

in 14 counties on March 18, 2020, to 416 cases in 30 counties on March 23, 2020. See Wis. Dep’t
of Health Servs., Outbreaks in Wisconsin, https://www.dhs.wisconsin.gov/outbreaks/index.htm
(last visited March 24, 2020). Health officials estimate that the number of cases is actually higher,
however, as a result of a shortage of testing supplies. See, e.g., Adam Duxter, Lack of test kits leads
to low number confirmed COVID-19 cases in Rock County, CHANNEL 3000 (March 19, 2020 10:24
PM); Interview by WBAY News Anchors with Dr. Ashok Rai (March 20, 2020, 5:37 AM),
viewable at https://www.wbay.com/content/news/Status-of-testing-sites-supply-shortages-andhow-to-safely-support-local-business-568959781.html.
14.

Community spread has been identified in eight Wisconsin counties, causing

officials to take extreme measures such as closing schools indefinitely, prohibiting gatherings of
10 or more people, closing bars and restaurants to dine-in service, closing personal provider
services such as salons, and directing all persons to stay at home. Id.; see also Wis Dep’t of Health
Servs., Order for Statewide School Closure, (March 13, 2020); Wis Dep’t of Health Servs.,
Emergency Order #5 Prohibiting Mass Gatherings of 10 People or More, (March 17, 2020); Wis
Dep’t of Health Servs., Emergency Order #6 Restricting the Size of Child Care Settings, (March
18, 2020); Wis Dep’t of Health Servs., Emergency Order #8 Updated Mass Gathering Ban (March
20, 2020); Wis. Dep’t Health Servs., Emergency Order #12 Safer at Home Order (March 24,
2020).

5
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15.

Furthermore, as of March 19, 2020, Brown County, Wisconsin has identified

community spread of COVID-19. See Wis. Dep’t of Health Servs., Outbreaks in Wisconsin,
https://www.dhs.wisconsin.gov/outbreaks/index.htm (last visited March 22, 2020).
16.
COVID-19

The CDC recommends putting “distance between yourself and other people if
is

spreading

in

your

community.”

CDC,

How

to

Protect

Yourself,

https://www.cdc.gov/coronavirus/2019-ncov/prepare/prevention.html (last visited March 21,
2020).
17.

The response to the pandemic is fluid, with data and directives changing multiple

times daily. That is, with the exception of social distancing, which is the only directive that has
not changed. See e.g. Wis Dep’t of Health Servs., Order for Statewide School Closure, (March 13,
2020); Wis Dep’t of Health Servs., Emergency Order #5 Prohibiting Mass Gatherings of 10
People or More, (March 17, 2020); Wis Dep’t of Health Servs., Emergency Order #6 Restricting
the Size of Child Care Settings, (March 18, 2020); Wis Dep’t of Health Servs., Emergency Order
#8 Updated Mass Gathering Ban (March 20, 2020); Press Release, Office of the Governor,
Governor Evers Urges Wisconsinites to State Home (March 21, 2020), available at
https://content.govdelivery.com/accounts/WIGOV/bulletins/2827da9; Wis. Dep’t Health Servs.,
Emergency Order #12 Safer at Home Order (March 24, 2020).
18.

In addition, the CDC identifies older adults as having a higher risk of developing

more serious complications from COVID-19, and recommends that older adults stay home as
much as possible during times of spread. CDC, Are You at Higher Risk for Severe Illness?,
https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/high-risk-complications.html
visited March 21, 2020).
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(last

19.

Nevertheless, the Wisconsin Department of Health Services cautions that

“[y]ounger people, and particularly those who are 18 to 30 years old, aren’t immune to COVID19. Anyone can contract COVID-19. So it's important for everyone, including young and healthy
people, to practice social distancing.” Wis. Dep’t of Health Servs., Outbreaks in Wisconsin,
https://www.dhs.wisconsin.gov/outbreaks/index.htm (last visited March 22, 2020).
20.

The World Health Organization advises that “around 1 in every 5 people who catch

COVID-19 needs hospital treatment.” WHO, Getting Your Workplace Ready for COVID-19
(March 3, 2020), available at https://www.who.int/docs/default-source/coronaviruse/gettingworkplace-ready-for-covid-19.pdf?sfvrsn=359a81e7_6.
21.

There is no dispute that “[t]he best way to prevent illness is to avoid being exposed

to this virus.” CDC, How to Protect Yourself, https://www.cdc.gov/coronavirus/2019ncov/prepare/prevention.html (last visited March 21, 2020).
22.

In fact, local health officials, including Prevea Health President and CEO Dr. Ashok

Rai, caution against all gatherings. In regard to the California order for the state to shelter-in-place,
Dr. Rai stated, “I think the governor’s doing a great job there by getting everybody to stay at home.
I kind of wish every governor—including ours—would follow suit. We need to take this seriously.
The only way to take it seriously right now is to socially isolate, which means in your home. We
want everybody to stay at home; so Florida, California, Texas, Wisconsin, it doesn't matter.”
Interview by WBAY News Anchors with Dr. Ashok Rai (March 20, 2020, 6:32am), viewable at
https://www.wbay.com/content/news/Status-of-testing-sites-supply-shortages-and-how-to-safelysupport-local-business-568959781.html.
23.

Furthermore, even though publicly opposed to changes to the April 7, 2020 election

process, Governor Evers and Secretary-designee Palm are recommending that Wisconsinites

7
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“follow the guidance provided by the Centers for Disease Control and Prevention (CDC) and the
Wisconsin Department of Health Services (DHS), urging the public to stay home as much as they
are able to help protect the health and safety of Wisconsin's healthcare workers.” Press Release,
Office of the Governor, Governor Evers Urges Wisconsinites to State Home (March 21, 2020),
available at https://content.govdelivery.com/accounts/WIGOV/bulletins/2827da9.
24.

On March 24, 2020, Governor Evers and Secretary-designee Palm took the next

step by issuing an order for all persons in Wisconsin to stay at home or their place of residence.
Wis. Dep’t Health Servs., Emergency Order #12 Safer at Home Order (March 24, 2020).
I.

Wisconsin Election Law
25.

Wisconsin law provides that registration by mail and electronic registration closes

on the third Wednesday preceding an election. WIS. STAT. § 6.28(1)(a). Thus, according to statute,
to use those forms of registration for the April 7, 2020 primary election, voters would have had to
register by March 18, 2020.
26.

However, in an Opinion and Order entered on March 20, 2020, Judge William

Conley, U.S. District Court Judge for the Western District of Wisconsin, extended electronic voter
registration through March 30, 2020. Democratic National Committee, et al. v. Bostelmann, et al.,
No. 20-249 (W.D. Wis. March 20, 2020).
27.

Individuals registering to vote electronically or by mail must provide a copy of an

“identifying document that establishes proof of residence.” Id. § 6.34(2). The only exception to
this rule is for individuals registering electronically who do not have to provide such
documentation if they provide “the number of a current and valid operator’s license [or]
identification card.” Id. § 6.34(2m).

8
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28.

Historically, Wisconsin voters rely heavily on same-day voter registration. Since

2008, ten to fifteen percent of all registrations have occurred at a polling place on election day.
Wis. Elections Comm’n, General Election Voter Registration and Absentee Statistics 1984-2016,
available

at

https://elections.wi.gov/elections-voting/statistics?q=elections-

voting/statistics&page=2 (last visited March 20, 2020).
29.

Wisconsin’s absentee voting process allows all registered voters to request an

absentee ballot by mail, in person at the municipal clerk’s office, by signing a statement and
requesting to receive an absentee ballot, via an agent, by delivery to a special voting deputy, or by
e-mail or fax. WIS. STAT. § 6.86(1)(a).
30.

All voters are required to present a copy of their proof of identification with their

absentee application. Id.(1)(ac).
31.

Once a voter has received and completed his or her ballot, he or she must return it

so that “it is delivered to the polling place no later than 8 p.m. on election day.” WIS. STAT. §
6.87(6). Absentee ballots mailed but not physically received by that time are not counted. Id.
32.

Under normal circumstances, the process of mailing absentee ballots to voters and

receiving them back in the mail can take up to two weeks. This time period is likely to be even
longer under the current circumstances, particularly since the Absentee Requests For April 7
Spring Election had already reached 554,116 for the state as of March 24, 2020.
33.

For in-person voting, the process requires closer and potentially direct contact.

34.

Polls open on election day at 7:00am and close at 8:00pm.

35.

Two (2) identical lists of the registered voters in each ward, known as “poll books,”

are provided to each ward. A minimum of two (2) poll workers are assigned to each ward table
and are responsible for checking voters’ photo IDs, locating names and addresses in the poll book,

9
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assigning sequential voter numbers, and issuing ballot to the voters. See City of Green Bay Election
Inspector Training Manual at 12 (Updated January 2020).
36.

There must always be two (2) poll workers at each ward table whenever a voter is

being issued a ballot for the purpose of cross checking each other’s work and avoiding errors. Id.
at 23.
37.

Poll workers work closely together the entire election day to ensure the integrity of

the election by confirming the information recorded on each voter list is accurate and identical.
See id. at 12.
38.

State law requires that each eligible voter state his or her full name and address

when appearing at a ward table to vote. Id. at 13 (citing Wis. Stat. § 6.79(2)(a)).
39.

Voters must then present a photo ID. Id.

40.

Notably, verification of name, address, and photo ID is completed by two (2) poll

workers at the voting location. See generally id.
41.

After the information is validated, the voter is required to sign the poll book used

by the poll workers, and poll workers frequently have to assist the voter in finding their name. Id.
at 14.
42.

A ballot must be initialed by two (2) poll workers and is then issued to the voter,

along with a voter number. Id. at 15.
43.

After the voter completes the ballot, the voter number is returned to the poll workers

when the voter feeds their ballot into the voting machine. Id.
44.

Poll workers provide further assistance to voters who require additional help in

voting, such as through the express vote machine. See generally id.
45.

Same-day registration is also available to the public on election day. Id. at 22.

10
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46.

If a person fills out their ballot incorrectly, the ballot is considered spoiled and

returned to the poll workers for issuance of a new ballot. Id.
47.

In addition to poll workers and voters, election observers and the media have a right

to be present during voting hours at all polling locations. Id. at 73.
48.

Notably, observers may examine the poll books, but the books must remain under

the control of the poll workers at all times. The poll books may not be handed to the observers. Id.
at 74.
49.

Throughout the entirety of this process, there are multiple instances in which voters

and poll workers alike are closer to one another than the recommended six feet of separation for
proper social distancing—and that does not even take into account the predicted lack of ability to
maintain social distancing among voters in line at their polling places.
II.

Commission Directives relative to COVID-19 and the April 7, 2020 Election
50.

In light of the COVID-19 pandemic and related public health orders, municipal

clerks throughout the State of Wisconsin have expressed concerns about safe procedures for
administering the April 7, 2020 election. In response, the Commission has issued several
communications concerning the clerks’ responsibilities relative to the administration of the
election.
51.

In a memorandum prepared for the Commission’s March 18, 2020 telephonic

meeting, titled “Update Regarding COVID-19 Election Planning,” the Commission forthrightly
identified several concerns about the April 7, 2020 election as a result of the COVID-19 pandemic,
such as shortages of absentee ballot envelopes, polling locations, poll workers, and even hand
sanitizer and cleaning products. See generally Wis. Elections Comm’n, Update Regarding
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Case 1:20-cv-00479 Filed 03/24/20 Page 11 of 31 Document 1

COVID-19 Election Planning (“March 18, 2020 WEC COVID-19 Planning Update”) (March 18,
2020).
52.

The proffered solutions for the problems identified in the memo are impractical and

insufficient—and in some cases no solutions are offered at all.
53.

The memo suggests that, in response to absentee ballot envelope shortages, clerks

be prepared to print their own. Id. A subsequent memo from the Commission indicated that it has
placed an order for additional envelopes and that it “is expected to begin to receive a large portion
of the envelopes on March 25, 2020.” Wis. Elections Comm’n, Absentee Envelope Order Status
and Delivery Details, 1 (March 19, 2020). However, the memo lacks specificity as to precisely
when and how many envelopes municipalities can expect to receive. Id.
54.

In response to the critical shortage of hand sanitizer and other sanitation wipes for

polling places, the memo merely acknowledges that “there appears to be no hand sanitizer or
sanitation wipes available through local, state or federal channels,” and that while federal security
funds may be used to procure sanitation supplies, “those resources do not seem to be available at
this time.” March 18, 2020 WEC COVID-19 Planning Update, 3. The Commission issued another
memo about sanitizing products on March 22, 2020, with suggestions for alternative options for
locations without sufficient supplies; however, the possible alternatives identified therein are
inadequate and most would require municipalities to expend additional funds to attempt to employ
measures that may only be partially effective. Wis. Elections Comm’n, FAQ: Hand Sanitizer
Issues and Options (“March 22, 2020 WEC FAQ: Hand Sanitizer”) (March 22. 2020).
55.

With respect to shortages of poll workers and election inspectors, the Commission’s

March 18, 2020 memo suggests that clerks should create backup lists of election inspectors in case
poll workers are not able or do not show up to work during the election. March 18, 2020 WEC
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COVID-19 Planning Update at 4. It suggests recruiting from “high school students, college
students, teachers, other municipal, county, and government employees and to private employers
in the community.” Id.
56.

The Commission also advises clerks “to develop backup plans if they personally

are unable to serve in the days leading up to and on Election Day. Clerks should be in the position
to deputize other members of their staff or other individuals within their local municipal
government that could step in and run the election should it become necessary in an emergency.
Clerks should be mindful that additional training of these individuals will be needed.” Id.
57.

Notwithstanding the drastic orders and recommendations issued by government

officials and health care providers alike, Defendants have continued to insist that municipal clerks
must continue in-person voter registration, which necessarily requires that there be fewer than six
feet between the registrant and the member of the clerk’s staff. See, e.g., Wis. Elections Comm’n,
COVID Planning – In-Person Absentee Voting Hours (March 18, 2020); Wis. Elections Comm’n,
Update Regarding COVID-19 Election Planning (March 18, 2020).
58.

The Commission also acknowledges that the fluid nature of the pandemic response

is problematic, stating “It is also important to note that the guidance from public health officials
changes daily. Because the guidance may continue to change dramatically in the coming days,
WEC staff has been focusing efforts on advising clerks on the processes before them today relevant
to today’s guidance.” Id.
59.

Furthermore, the Commission has admitted that given the dynamic and continually

evolving nature of this crisis, “we do not know what the guidance will be as we get closer to
Election Day.” Id.
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60.

The Commission has also stated that it “does not have the authority to change these

statutory deadlines or cancel or postpone the election, and that any change may require court
intervention, an act of the Legislature, or an order of the Governor.” Id. at 1.
61.

In addition, Governor Evers and Secretary-designee Palm have publicly opposed

changes to the election process, including exempting election operations from his executive orders
intended to protect the public health. See e.g. Wis Dep’t of Health Servs., Emergency Order #8
Updated Mass Gathering Ban (March 20, 2020).
62.

Governor Evers has also stated he does not have the authority to cancel or postpone

the election. See Memorandum from Joseph T. Kreye, Legal Services Manager, Wisconsin
Legislative Reference Bureau, to Wisconsin State Assembly Minority Leader Gordon Hintz
(March 18, 2020).
III.

City of Green Bay Election Preparations
63.

The City is finding it functionally impossible to comply with both the Wisconsin

Election Commission’s established procedures for administering the election and the directives of
health officials.
64.

This is especially true given the Commission’s admission that even it does not know

what the guidance will be as we get closer to election day. March 18, 2020 WEC COVID-19
Planning Update at 1. The City cannot adequately prepare to conduct an election amidst the current
crisis, or to create adequate policies and safeguards to protect both public health and the validity
of the election, when the Commission itself cannot provide the necessary direction.
65.

The City is experiencing all of the issues identified by the Commission as obstacles

to the election, and it is abundantly clear that the proffered solutions are both impractical and
insufficient—and in some cases in direct opposition to sound public health advice.
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66.

To address absentee ballot envelope shortages, the Commission directs clerks to be

prepared to print their own. Id. at 3. Such a suggestion, however, fails to take into account staffing
shortages caused by COVID-19 as well as the fact that current clerks’ staffs are already stretched
too thinly while they attempt to process the overwhelming backlog created by unprecedented
demand for absentee ballots. As of March 24, 2020, the City Clerk’s Office was handling a backlog
of over 4,000 absentee ballots with six staff members, including staff from outside of the
department.
67.

The City Clerk’s Office does not have the resources to adequately handle all of the

requests for absentee ballots plus these new directives from the Commission. Notably, the Clerk’s
office is attempting to address the new directives in addition to its day-to-day duties, all of which
have been assigned to other departments to the extent they can be at this time.
68.

In response to the critical shortage of hand sanitizer and other sanitation wipes for

polling places, the Commission’s March 18, 2020 memo merely acknowledges that “there appears
to be no hand sanitizer or sanitation wipes available through local, state or federal channels.” Id.
Problematically, the City has also been unable to acquire any additional sanitizing products. As a
result, the City has moved many of its operations to remote access to decrease the number of
employees and members of the public who are required to be present in its facilities.
69.

The City has determined that the alternative suggestions offered in the

Commission’s March 22, 2020 memo, see March 22, 2020 WEC FAQ: Hand Sanitizer, are not
adequate substitutes to compensate for its lack of sanitizing products, which are necessary to
ensure the cleanliness of polling places and limit potential exposure to COVID-19.
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70.

Accordingly, there is no way to protect poll workers or voters if basic sanitizing

wipes are unavailable for the 13-hour election day, particularly since the voting process requires
people to make direct contact and operate in close proximity to each other.
71.

With respect to shortages of poll workers and election inspectors, the Commission

suggests that clerks should create backup lists of election inspectors in case poll workers are not
able or do not show up to work during the election. March 18, 2020 WEC COVID-19 Planning
Update at 4. It suggests recruiting from “high school students, college students, teachers, other
municipal, county, and government employees and to private employers in the community.” Id.
72.

The City has 278 poll workers. Problematically, 72% of these poll workers are age

65 years or older, and a whopping 90% are age 60 years or older. No data is available for other
COVID-19 risk factors for poll workers, such as underlying medical conditions, and no
consideration has been given to the availability of child care for younger workers or potential
exposure for high-risk family members.
73.

In Green Bay, only 54 of the City’s 278 poll workers have agreed to work the April

7, 2020 election as of March 20, 2020. Only 11 of those 54 are Chief Inspectors.
74.

This staggering deficit cannot be addressed by creating a backup list of election

inspectors as the Commission recommends. Finding poll workers has been an on-going challenge
for the City for many years, leading to already creative solutions to meet poll worker needs under
normal circumstances.
75.

Readying an election scheduled in a matter of two weeks with only 54 of 278

confirmed poll workers, with staff shortages, extreme backlogs of absentee ballot requests, and no
additional methods or funding to carry out these directives is not only impractical, it is wholly
irresponsible given that the integrity of the election will be jeopardized.

16

Case 1:20-cv-00479 Filed 03/24/20 Page 16 of 31 Document 1

76.

In addition, this ignores the directives from the Wisconsin Department of Health

Services advising that “younger people, and particularly those who are 18 to 30 years old, aren’t
immune to COVID-19. Anyone can contract COVID-19. So it's important for everyone, including
young and healthy people, to practice social distancing.” Wis. Dep’t of Health Servs., Outbreaks
in Wisconsin, https://www.dhs.wisconsin.gov/outbreaks/index.htm (last visited March 22, 2020).
77.

Furthermore, in the event of staff shortages or clerk unavailability, the

recommendation by the Commission is for clerks “to be in the position to deputize other members
of their staff or other individuals within their local municipal government that could step in and
run the election should it become necessary in an emergency. Clerks should be mindful that
additional training of these individuals will be needed.” Id.
78.

Even assuming the City Clerk is able to identify someone who can proceed in her

place, the Commission is asking the City to operate an election under unprecedented conditions,
with unprecedented staffing shortages, with new and untrained staff and poll workers, and
potentially headed by someone who’s primary job function is not to run elections, and is therefore
less familiar with the election process. This is a downright reckless request.
79.

Difficulties and delays with respect to voter registration continue to be a significant

issue for this election. “The WEC strongly recommends that anyone planning to vote should
request to have an absentee ballot mailed to them as soon as possible.” Wis. Elections Comm.
website (last visited March 24, 2020), https://elections.wi.gov. However, the Commission also
notes that “[y]ou must be registered to vote to request an absentee ballot” and that “[t]he deadline
to register by mail to vote has passed.” Id. The Commission also notes that the online registration
deadline has been extended as a result of Judge Conley’s order, but states that it is still “working
to reinstate online registration in the next few days.” Id.
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80.

Time is of the essence. The election is only two weeks away at this point—and the

registration deadline established in Judge Conley’s order is less than a week away—and voters are
still unable to register online. Id.
81.

The Commission has taken no independent steps to increase voter registration

opportunities. See generally id. Instead, the only opportunity for a person to register to vote
currently is in-person, though they are working to making online registration available in
compliance with the federal court order.
82.

While a step in the right direction, the order of the federal court only addresses

registration. It is deficient as to the in-person requirements as a whole.
83.

These conflicting messages, coupled with the failure of the Governor, and

Secretary-designee Palm, and/or the Commission to provide adequate alternatives for
administration of the election are forcing both election workers and the electorate to choose
between the fundamental right to vote, and the clear directives of medical professionals during a
pandemic with significant fatalities.
84.

It is irresponsible to conduct an in-person election knowing not only that older

Americans are at higher risk of mortality from COVID-19 during times of community spread, but
that they are also are the backbone of the election process.
85.

There is no way the election can be held in-person on April 7, 2020 in Green Bay

without adequate poll workers and Chief Inspectors, and without also jeopardizing both the
integrity of the election and the electorate’s fair and equal access to the polls.
Claims for Relief
Count I
U.S. CONST. amend XIV, § 1; 42 U.S.C. § 1983
Equal Protection Violations by all Defendants
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86.

Plaintiffs reallege and incorporate by reference all prior paragraphs of this

Complaint as though fully set forth herein.
87.

Under the Fourteenth Amendment, “No State shall . . . deny to any person within

its jurisdiction the equal protection of the laws.” U.S. CONST. amend. XIV.
88.

The state of Wisconsin is subject to a ban on gatherings of ten or more people and

all individuals have been ordered to preserve social distancing by maintaining six feet of space
between them.
89.

However, the Governor, Secretary-designee Palm, and the Commission are

requiring Clerk Teske, her staff, and poll workers to continue conducting in-person absentee
balloting, and an in-person election on April 7, 2020—all of which requires those individuals to
be much closer to voters than the six feet of distance all Wisconsinites have been ordered to
maintain between themselves.
90.

The City has a legitimate interest in protecting the public health, safety, and welfare

from the continued spread of COVID-19.
91.

The City also has a constitutional and democratic obligation to administer a free

and fair election that protects the voting rights of all its constituents.
92.

The Commission’s directives during this Pandemic have denied and are denying

Clerk Teske and all of her staff and poll workers the equal protection of the law under the
Governor’s emergency declaration and the Department of Health Services’s emergency orders.
93.

To conduct in-person voting as the Commission directs, Clerk Teske and all poll

workers will be forced to undertake actions that are unsafe and potentially detrimental to their own
health and the health of their families, friends, and the community in direct contravention of state
and national orders intended to protect their health.
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94.

No other group of individuals besides first responders and essential employees has

been asked to engage in such unsafe activities, especially without adequate protections.
95.

A compelling interest is required to treat Clerk Teske and election workers

differently under the public health orders.
96.

Neither the Governor, Secretary-designee Palm, nor the Commission have a

compelling interest, important interest, or even a legitimate interest for requiring an in-person
election under the circumstances, especially in light of the challenges caused by such a request.
97.

Defendants have failed and continue to fail to implement any changes to the

election process to protect the public health, safety, and welfare from the continued spread of
COVID-19.
98.

Defendants have failed and continue to fail to implement any changes to the

election process to ensure a free and fair election that protects the voting rights of all its
constituents in light of the COVID-19 Pandemic.
99.

Because of these failures, the City is not able to adequately meet its obligation to

protect the public health, safety, and welfare, or administer a free and fair election that protects the
voting rights of all its constituents.
100.

Compliance with the Commission’s directives concerning the April 7, 2020

election places the City Clerk, Clerk staff, City employees, poll workers, and the public at an
unreasonable risk of harm through exposure to COVID-19, especially given the lack of sanitation
and cleaning supplies available for polling places.
101.

The Commission’s directives will subject Clerk Teske, her staff, and scheduled poll

workers to unequal treatment under the law, in violation of the Fourteenth Amendment to the

20

Case 1:20-cv-00479 Filed 03/24/20 Page 20 of 31 Document 1

Constitution, based on the actual circumstances in existence at the time of filing, and not based on
any hypothetical state of facts.
102.

The Commission has violated and will continue to violate the Fourteenth

Amendment equal protection rights of Clerk Teske and poll workers if the April 7, 2020 election
is not cancelled.
Count II
Declaratory Judgment
28 U.S.C. §§ 2201, 2202
Authority to Act as to the Governor, and Secretary-Designee, and the Commission
103.

Plaintiffs reallege and incorporate by reference all prior paragraphs of this

Complaint as though fully set forth herein.
104.

The Governor, Secretary-designee Palm, and the Commission allege that they do

not have the authority to change these statutory deadlines for voter registration or cancel or
postpone the election.
105.

Notwithstanding that position, however, the Commission has also, on its own

authority, has ordered that “Municipalities shall not use the Special Voting Deputy process
[established by Wis. Stat. § 6.875] to serve residents in care facilities for these two elections and
instead shall transmit absentee ballots to those voters by mail.” Wis. Elections Comm’n, Guidance
Regarding Election Procedures and COVID-19 Public Health Emergency (“March 12, 2020 WEC
Guidance Regarding Election Procedures”), 1 (March 12, 2020).
106.

Wisconsin Statutes section 6.875 provides for absentee voting in certain residential

care facilities and retirement homes through the use of special voting deputies, who are tasked
with visiting the facilities to supervise the in-person absentee voting procedure.
107.

On March 12, 2020, Governor Evers had issued Executive Order #72, declaring a

public health emergency and designating the Department of Health Services as the lead agency to
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respond to said emergency, but the Department had not issued any specific guidance relevant to
COVID-19 and long-term care facilities and assisted living facilities. 1 Wis. Dep’t of Health Servs.,
DPH

Communicable

Diseases

https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/index.htm

Memos,
(last

visited

March 22, 2020).
108.

Accordingly, at the time that the Commission ordered that municipalities “shall

not” use Special Voting Deputies, March 12, 2020 WEC Guidance Regarding Election Procedures
at 1, it was acting upon its own authority, and not pursuant to any “require[d] court intervention,
an act of the Legislature, or an order of the Governor.” March 18, 2020 WEC COVID-19 Planning
Update.
109.

Although Wisconsin Statutes section 6.875 sets out specific procedures by which

in-person absentee voting is to occur in residential care facilities and retirement homes, the
Commission determined that it was within its authority to eliminate in-person absentee voting as
an option for residents of such facilities based on information from the Department of Health
Services concerning vulnerable populations and exposure to COVID-19. March 12, 2020 WEC
Guidance Regarding Election Procedures at 1.
110.

The Commission’s decision to abandon strict adherence to Wisconsin elections law

is not unprecedented; earlier this year, on February 12, 2020, the Commission determined that
although technically required by Wisconsin elections law, municipal clerks would not be required
to send two separate primary ballots—both of which would provide an opportunity for the elector

1
On March 13, 2020, the Department issued a memo containing recommendations for preventing COVID-19 in longterm care facilities and assisted living facilities. Wis. Dep’t Health Servs., Important Recommendations for Prevention
of COVID-19 in Long-Term Care Facilities and Assisted Living Facilities (March 13, 2020). However, at the time of
the Commission’s decision to suspend the use of Special Voting Deputies, that memo had not yet been publicly issued.
Furthermore, that memo contained recommendations for limitations on access to such facilities, rather than explicit
orders.
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to cast a vote in the presidential preference primary—to registered absentee voters, as doing so
would create confusion and chaos. Jason Calvi, Wisconsin Elections Commission Votes Not to
Send 2 Ballots to Absentee Voters, FOX6NOW.COM (February 12, 2020 6:27 PM),
https://fox6now.com/2020/02/12/wisconsin-elections-commission-votes-not-to-send-2-ballotsto-absentee-voters/.
111.

Despite having established precedent for changing election laws when situations

dictate it is appropriate to do so, when asked to modify in-person absentee voting procedures for
all other voters in light of COVID-19, the Commission has declined, instead reminding clerks that
“directives to limit the number of people gathering in one location do not translate into the
elimination of in-person absentee voting.” March 18, 2020 WEC In-Person Absentee Voting.
112.

The Commission did not hesitate to suspend the customary operation of municipal

clerks under Wisconsin Statutes section 6.875 as a result of information from the Department of
Health Services that elderly populations are at increased risk of serious complications from
COVID-19; however, it has balked at taking similar precautions to protect the entire voting
population—which includes at-risk groups such as the elderly and those with serious underlying
medical conditions.
113.

Additionally, the Commission’s insistence on conducting in-person absentee voting

and in-person election day voting likewise ignores the fact that densely populated areas of the
state, including Brown County, are already seeing community spread of COVID-19.
114.

Similarly, the Governor and Secretary-designee Palm issued Emergency Order #12,

Safer at Home Order, directing all individuals present within the State of Wisconsin to stay at
home or at their place of residence, which conflicts with the prior orders in that there are no clear
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exemptions for voting. Wis. Dep’t Health Servs., Emergency Order #12 Safer at Home Order
(March 24, 2020).
115.

Requiring in-person appearance at an in-person absentee voting location or at a

polling place on election day forces electors to make a burdensome and unacceptable choice
between protecting their health and the health of their friends, families, and communities, and
exercising their most fundamental right as Americans: participating in democratic elections. In
addition, if they do show up at the polls to vote, they do so potentially against an emergency order.
116.

Plaintiffs therefore seek a declaration from this Court that Defendants not only have

the authority to suspend the application of Wisconsin’s election laws given the extraordinary
circumstances, but also have a duty to do so in order to simultaneously protect both the right to
vote and the health of everyone living in the State of Wisconsin.

Count III
Declaratory Judgment
28 U.S.C. §§ 2201, 2202; 42 U.S.C. § 1983; U.S. CONST. amend. XIV
Liability for Disenfranchisement
117.

Plaintiffs reallege and incorporate by reference all prior paragraphs of this

Complaint as though fully set forth herein.
118.

Municipalities can be sued directly under 42 U.S.C. § 1983 where the action that is

alleged to be unconstitutional implements or executes a governmental policy. Monell v. Dep’t of
Soc. Servs. of City of New York, 436 U.S. 658, 690, 98 S. Ct. 2018 (1978).
119.

Rather than offering tangible solutions for addressing the unique voting-related

challenges resulting from the COVID-19 pandemic, the direction from the Defendants to date has
largely consisted of suggestions to municipalities to come up with their own plans, including with
respect to finding new polling locations, training replacement poll workers, and coordinating with
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the post office to ensure absentee ballots are timely received. Wis. Elections Comm’n, March 18,
2020 WEC COVID-19 Planning Update at 4 (“Clerks are encouraged to think creatively” to find
new polling locations); id. (Noting that the method(s) of training new election inspectors is up to
individual clerks, as “there is no minimum number of hours of training that an election inspector
must complete.”); id. at 2 (“To address concerns regarding potential delays in mail delivery by the
U.S. Postal Service, WEC staff has encouraged clerks to communicate and coordinate with local
post offices.”).
120.

Given that Plaintiffs, rather than the Defendants, will be responsible for coming up

with appropriate policies and procedures to address the difficulties in administering the April 7,
2020 election caused by the COVID-19 pandemic, Plaintiffs seek a declaration as to their
responsibilities and potential liabilities for disenfranchisement under 42 U.S.C. § 1983.
121.

The City has set forth herein numerous concerns with administering the election

under the current circumstances, including having to replace and train nearly all of its poll workers,
and processing an unprecedented number of absentee ballots in a short period of time. There is
little doubt that all of these changes will result in errors being made on election day, which in turn
will expose the City to liability.
122.

The City has also set forth herein numerous concerns about potential exposure to

COVID-19 at the polling places, particularly since ensuring the cleanliness and safety of its polling
places will be difficult without adequate cleaning supplies. This may actually contribute to the
spread of COVID-19 throughout the community.
123.

Based on these and similar difficulties posed by the Defendant’s conflicting

instructions to municipal clerks, the City seeks a declaratory ruling as to its potential exposure for
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constitutional violations, particularly with respect to disenfranchisement, stemming from its
creation of election policies and procedures based on the Defendant’s requirements.
Count IV
Declaratory Judgment and Injunctive Relief
28 U.S.C. §§ 2201, 2202; 42 U.S.C. § 1983; WIS. STAT. § 5.06
City Exposure to Liability Based on State Directives
124.

Plaintiffs reallege and incorporate by reference all prior paragraphs of this

Complaint as though fully set forth herein.
125.

The Defendants have made it clear that a municipality faces potential liability if it

fails to abide by state election laws and Commission directives. See, e.g., March 18, 2020 WEC
In-Person Absentee Voting at 2 (“Eliminating [in-person absentee voting] processes without proper
justification or authority risks a complaint being filed with the WEC, or an order being issued by
the WEC, or litigation being initiated against the municipality.”); Id. at 3 (“Wis. Stat. § 5.06 allows
a resident to file a complaint with the Commission alleging that the municipality is not complying
with election laws or has abused its discretion in implementing its laws.”); Id. (“The Commission
may order an election official to conform their conduct to the law . . . [and] may ask the Department
of Justice to initiate court action to convert the Commission’s order into an enforceable court
order.”).
126.

The City also risks action by voters and voters groups for failures in administering

the election properly. 2
127.

Thus, in addition to any liability under federal law for disenfranchisement or other

constitutional violations potentially associated with the administration of the April 7, 2020

2

Following the closure of City Hall for public business, which action was taken in order to protect City employees
and the public from exposure to COVID-19, and while preparations were being made to ensure safe access to inperson registration, the City received a letter from the League of Women Voters of Wisconsin threatening legal
action for any actions construed by it as denying electors the right to vote. Letter from Debra Cronmiller, Executive
Director, League of Women Voters of Wisconsin, to City of Green Bay Mayor Eric Genrich (March 20, 2020).
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election, the City also faces potential liability under state law for failure to comply with directives
from the Defendants or otherwise failing to comply with election law in the absence of explicit
authorization not to do so from the State, the Commission, or the courts.
128.

The difficulties of administering an election in the midst of a pandemic have put

the City and all other Wisconsin municipalities in the unenviable position of having to decide
between obediently following the Defendants’ directives—potentially exposing more of their
citizens to a dangerous disease and likely exposing themselves to liability under federal law for
voting irregularities which are sure to arise—or establishing their own procedures in accordance
with public health directives—thereby providing more protection to the public and diligently
joining efforts to slow the spread of the pandemic through the City and the State of Wisconsin,
while also exposing themselves to potential liability from the Commission and the electorate.
129.

The only way to protect the public, ensure the validity of the upcoming election,

and avoid potential liability for actual or perceived disenfranchisement is to distribute mailed
ballots only to all registered voters within the City and change the election date to June 2, 2020.
No other steps will effectively protect the public from potential exposure to COVID-19, while
simultaneously ensuring that no eligible voters are disenfranchised on account of being afraid or
unable to go to the polls.
130.

Accordingly, Plaintiffs seek a declaration from this Court that they will not be

subject to liability from the State and/or the Commission for failure to abide by the Commission’s
directives and Wisconsin election laws.
131.

Importantly, the City requests this extraordinary remedy for the April 7, 2020

election only, given the unprecedented emergency caused by COVID-19 and the unanimous
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opinion of those in the health care community that the pandemic will not be over before election
day, but will in fact continue to get worse up to and even after that time.
Prayer For Relief
WHEREFORE, Plaintiffs respectfully request that this Court enter judgment:
A.

Against that the Commission, Secretary-designee Palm, and the Governor and for

are violating the Fourteenth Amendment equal protection rights by requiring in-person absentee
voting and in-person polling locations by failing to postpone the April 7, 2020 election;
B.

Declaring that in the context of the current COVID-19 crisis, the Defendants have

the authority—and duty—to suspend Wisconsin’s election laws to permit changes to procedures
that will more sufficiently protect municipal employees, poll workers, prospective voters, and the
community from further spread of COVID-19;
C.

Declaring the extent of the City’s liability under 42 U.S.C. § 1983, particularly as

it relates to causes of action for disenfranchisement, for instituting new policies in order to comply
with the Commission’s general guidance concerning issues relating to voting amidst the spread of
COVID-19;
D.

Declaring that Plaintiffs will not be subject to liability from Defendants for failure

to abide by the Commission’s directives and/or Wisconsin election laws;
E.

Enjoining Defendants from enforcing the requirement that Plaintiffs allow in-

person voter registration and/or absentee voting for the duration of the election;
F.

Ordering the Commission to permit Plaintiffs to mail election ballots to all

registered voters and to cancel the election on April 7, 2020;
G.

Ordering Defendants to extend the deadline for registration electronically or by

mail to May 1, 2020;
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H.

Ordering Defendants to establish Tuesday, June 2, 2020 as the deadline by which

municipal clerks must have counted all returned mailed ballots;
I.

Awarding Plaintiffs their costs, expenses, and reasonable attorneys’ fees; and

J.

Granting such other relief as the Court deems just and proper.

Dated this 24rd day of March, 2020.
Respectfully submitted,
/s/ Vanessa R. Chavez
__________________________________________
Vanessa R. Chavez (State Bar No. 1103015)
Lindsay J. Mather (State Bar No. 1086849)
CITY OF GREEN BAY
100 N. Jefferson Street, Room 200
Green Bay, Wisconsin 54301
Telephone: (920) 448-3080
Facsimile: (920) 448-3081
vanessach@greenbaywi.gov
lindsayma@greenbaywi.gov
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VERIFICATION
I, Kris Teske, declare as follows:
1.

I am the City Clerk for the City of Green Bay and am a Plaintiff to this action in

that capacity.
2.

As the City Clerk, I administer all aspects of the electoral and voting process in the

City of Green Bay, and am charged with ensuring the electoral process is fair, accurate, impartial,
and conducted in accordance with the laws of the State of Wisconsin.
3.

As the City Clerk, I have personal knowledge of the City of Green Bay’s election

preparations and the issues facing the City Clerk’s office in administrating the election as set forth
in the Verified Complaint for Declaratory and Injunctive Relief.
4.

As the City Clerk, I am familiar with state election laws, and the processes for

conducting an election.
5.

As the City Clerk, I am aware of the Wisconsin Election Commission’s directives

relative to COVID-19 and the April 7, 2020 Election.
6.

If called upon to testify, I am able to competently testify as to the matters stated

7.

I verify under penalty of perjury that the factual statements in this Complaint

herein.

concerning the City of Green Bay’s election preparations and the issues facing the City Clerk’s
office in administrating the election, processes for conducting an election, and WEC directives for
the election are true and correct.
Executed on March 24, 2020.
/s/ Kris Teske
______________________________
Kris Teske, City Clerk
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VERIFICATION
I, Eric Genrich, declare as follows:
1.

I am the Mayor of the City of Green Bay, and the City’s chief executive officer. In

that capacity, I take care that the city ordinances and state laws are observed and enforced, and
that all city officers and employees discharge their duties.
2.

As the Mayor of Green Bay, I have personal knowledge of the current issues facing

the City of Green Bay in administering an in-person election during the COVID-19 Pandemic as
set forth in the Verified Complaint for Declaratory and Injunctive Relief.
3.

As the Mayor of Green Bay, I have personal knowledge of the various orders issued

related to social distancing and the necessary response during the COVID-19 Pandemic as set forth
in the Verified Complaint for Declaratory and Injunctive Relief.
4.

If called upon to testify, I am able to competently testify as to the matters stated

5.

I verify under penalty of perjury that the factual statements in this Complaint

herein.

concerning the issues facing the City of Green Bay in administering an in-person election during
the COVID-19 Pandemic are true and correct.
Executed on March 24, 2020.

/s/ Eric Genrich
______________________________
Eric Genrich, Mayor
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